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This  is  a  sample  of  information  attached  at  the  end  of  each 
decision. 


THE  COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


NOTICE  OF  REVISED  BUREAU  PROCEDURES 


The  United  States  Department  of  Education,  Office  of  Special 
Education  Programs  (OSEP)  in  its  1990  Monitoring  Report,  issued 
July  17,  1991,  has  ordered  the  Bureau  to  amend  its  procedures  to 
eliminate  the  availability  of  reconsideration  or  re-opening  as 
post-decision  procedures  in  Bureau  cases.   Accordingly,  parties 
are  notified  that  the  Bureau  will  no  longer  entertain  motions  for 
reconsideration  or  to  re-open.   Bureau  decisions  are  final 
decisions  subject  only  to  judicial  review. 

Although  there  is  no  definitive  court  ruling  in  this 
jurisdiction  determining  the  time  by  which  an  appeal  of  a  Bureau 
decision  must  be  filed  in  state  or  federal  court,  parties  are 
advised  that  the  courts  may  apply  the  30  day  time  limitation  to 
State  Administrative  Procedures  Act.   Under  G.L.  C.30A  an  appeal 
of  a  Bureau  decision  must  be  filed  within  30  days  of  receipt  of 
the  decision  by  the  appealing  party. 
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EFFECT  OF  BUREAU  DECISION  AND  RIGHTS  OF  APPEAL 


EFFECT  OF  DECISION  AND  RIGHTS  OF  APPEAL 

The  decision  of  the  Bureau  of  Special  Education  Appeals  is 
final  and  is  not  subject  to  further  agency  review.   Because  20 
U.S.C.  s. 1415(e) (2)  requires  the  Bureau  decision  to  be  final  and 
subject  to  no  further  agency  review,  the  Bureau  cannot  permit 
motions  to  reconsider  or  to  re-open  a  Bureau  decision,  once  it  is 
issued.   Any  party  aggrieved  by  the  Bureau  decision  may  file  a 
complaint  in  the  Superior  Court  of  competent  jurisdiction  or  in 
the  District  Court  of  the  United  States  for  Massachusetts  for 
review  of  the  Bureau  decision.   20  U.S.C.  s. 1415(e) ( 2) .   Under 
Massachusetts  General  Laws  Chapter  30A,  Section  14(1),  appeal  of 
a  final  Bureau  decision  must  be  filed  within  30  days  of  receipt 
of  the  decision. 

Except  as  set  forth  below,  the  final  decision  of  the  Bureau 
must  be  implemented  immediately.   Under  G.L.  C.30A,  s.14(3), 
appeal  of  the  decision  does  not  operate  as  a  stay;  rather,  a 
party  seeking  to  stay  the  decision  of   the  Bureau  must  seek  such 
stay  from  the  court  having  jurisdiction  over  the  party's  appeal. 

Under  the  provision  of  20  U.S.C.  s . 1415(e) ( 3 ) ,  "unless  the 
State  or  local  education  agency  and  the  parents  or  guardian  agree 
otherwise,  the  child  shall  remain  in  the  then  current  educational 
placement,"  during  the  pendancy  of  any  judicial  appeal  of  the 
Bureau  decision,  unless  the  child  is  seeking  initial  admission 
into  school,  in  which  case  "with  the  consent  of  the  parents  or 
guardian,  the  child  shall  be  placed  in  the  public  school 
program,"  20  U.S.C.  s  .1415(e) ( 3 ) .   Where  the  Bureau  has  ordered 
the  public  school  to  place  the  child  in  a  new  placement,  and  the 
parents  or  guardian  agree  with  that  order,  the  public  school 
shall  immediately  implement  the  placement  ordered  by  the 
Bureau.   School  Committee  of  Burlington,  v.  Massachusetts 
Department  of  Education,  471  U.S.  359  (1985).   Otherwise,  a  party 
seeking  to  change  the  child's  placement,  during  the  pendancy  of 
judicial  proceedings,  must  seek  a  preliminary  injunction  from  the 
court,  having  jurisdiction  over  the  appeal,  ordering  such  a 
change  in  placement.   Doe  v.  Brookline,  722  F.2d  910  (1st  Cir. 
1983);  Honig  v.  Doe,  484  U.S.  305  (1988). 

RECORD  OF  THE  HEARING 

The  Bureau  of  Special  Education  Appeals  will  provide  an 
electronic  verbatim  record  of  the  hearing  to  any  party,  free  of 
charge,  upon  receipt  of  a  written  request.   Pursuant  to  M.G.L. 
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C.30A,  §11(6),  §14(4),  an  appealing  party  seeking  a  certified 
written  transcription  of  the  entire  proceedings,  must  arrange  for 
the  transcription,  or  portion  thereof,  at  their  own  expense. 
Transcripts  prepared  by  the  party  must  be  submitted  to  the  Bureau 
of  Special  Education  Appeals  for  certification.   A  party  unduly 
burdened  by  the  cost  of  preparation  of  a  written  transcript  of 
the  sound  recordings  may  petition  the  Bureau  of  Special  Education 
Appeals  for  relief. 

COMPLIANCE 

A  party  contending  that  a  decision  of  the  BSEA  is  not  being 
implemented  may  file  a  complaint  with  the  Department,  whose 
responsibility  it  shall  be  to  investigate  such  complaint.   603 
C.M.R.  s.28.00,  11340.0. 

In  addition,  the  party  shall  have  the  option  of  filing  a 
motion  with  the  Bureau  of  Special  Education  Appeals,  requesting 
the  Bureau  to  order  compliance  with  the  decision.   The  motion 
shall  set  out  the  specific  area  of  alleged  non-compliance.   The 
Hearing  Officer  may  convene  a  hearing  at  which  the  scope  of 
inquiry  will  be  limited  to  facts  bearing  on  the  issue  of 
compliance,  facts  of  such  nature  as  to  excuse  performance  and 
facts  bearing  on  a  remedy.   Upon  a  finding  of  non-compliance,  the 
Hearing  Officer  may  fashion  appropriate  relief  and  refer  the 
matter  to  the  Legal  Office  of  the  Department  of  Education  for 
enforcement . 

CONFIDENTIALITY 

In  order  to  preserve  the  confidentiality  of  the  child 
involved  in  these  proceedings,  when  an  appeal  is  taken  to 
Superior  Court  or  to  Federal  District  Court,  the  parties  are 
strongly  urged  to  maintain  the  confidentiality  of  these 
proceedings  by  filing  the  complaint  without  identifying  the  true 
name  of  the  parents  or  the  child,  and  to  move  that  all  exhibits, 
including  the  transcript  of  the  hearing  before  the  Bureau  of 
Special  Education  Appeals,  be  impounded  by  the  court.   See, 
Webster  Grove  School  District  v.  Pulitzer  Publishing  Company,  898 
F.2d  1371  (8th  Cir.  1990).   If  the  appealing  party  does  not  seek 
to  impound  the  documents,  the  Department  of  Education,  through 
the  Attorney  General's  Office,  may  move  to  impound  the  documents. 
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A.   Free  Appropriate  Public  Education 
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1.  FAPE  (in  general)  —  FAP 

2.  Maximum  Feasible  Benefit  (in  general)  —  MFB 

3.  Potential/Performance  —  POT 

4.  Progress  —  PRG 

B.  Placements 

1.  Collaborative  Program  —  COL 

2.  Compensatory  Services  —  CMP 

3 .  Diagnostic  Program  —  DIA 

4 .  Emergency  Placement  —  EMP 

5.  Extended  Day  Program  ■L-   EDP 

6.  Extended  Year/Summer  Program  —  EYP 

7 .  Health  and  Safety  Issues  —  HES 

8 .  Home-Based  Program  —  HBP 

9 .  Hospital  Program  —  HOS 

10.  Last  Agreed  Upon  Placement  (what  is  it)  —  LAP 

11.  Mainstream  Setting  —  MAI 

12 .  Pediatric  Nursing  Home  —  PNH 

13.  Prototype  (in  general)  —  PRO 

14.  Private  Day  School  —  PDS 

15.  Residential  School  Placement  —  RSP 

16.  Resource  Room  —  RSR 

17.  Split  Program  —  SPL 

18.  Transitional  Program  —  TRA 

C.  Eligibility  for  Special  Education 

1.  Educational  Needs/Scope  of  Education  —  EDN 

2.  Eligibility  (in  general)  —  ELI 

3.  Gifted  Student  —  GIF 

4 .  Graduation  —  GRA 

5.  "Grandfathered"  Student  —  GFC 

6.  Identification  —  IDT 

7 .  No  Special  Needs  —  NSN 

8.  Residency  —  RES 
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PROGRAMS  AND  CURRICULUM 


Related  Services  and  Equipment 

1.  Cognitive  Therapy  —  COG 

2 .  Computer  Equipment  - —  COM 

3.  Counselling  —  COU 

4.  Equipment  —  EQU 

5.  Music  Therapy  —  MUS 

6.  Nursing  —  NUR 

7.  Occupational  Therapy  —  OCT 

8.  Physical  Therapy  —  PHT 

9.  Psychotherapy  —  PSY 

10.  Recreation  Therapy  —  REC 

11.  Speech  and  Language  Services 

12 .  Transportation  —  TRP 

13 .  Vision  Therapy  —  VST 

Curriculum  -  Types  of 


—  SLS 
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1.  Activities  of  Daily  Living  —  ADL 

2.  Adaptive  Physical  Education  —  APE 

3.  Behavior  Modification  Programs  —  BMP 

4.  Bilingual  SPED  Programs  —  BIL 

5.  Curriculum  -  Level  or  Composition  —  CUR 

6.  Early  Childhood  Program  —  ECP 

7 .  Extra-Curricular  Activities  —  ECA 

8.  Parent  Training  —  PTR 

9.  Transitional  Program  —  TRS 

Programs  Designed  for  Types  of  Disabilities 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 

Evaluation 


Attention  Deficit  Disorder  —  ADD 

Autism  —  AUT 

Deaf,  Hearing  Impaired  —  DHI 

Emotionally  Disturbed  —  EDD 

Head  Injured  —  HDI 

Language  Disabilities  Programs  —  LBP 

Learning  Disabilities  Programs  —  LDP 

Low  Incidence  Disabilities  —  LIP 

Mentally-Retarded/Cognitive  Deficits  —  MRE 

Multi-Handicapped  —  MUL 

Other  Health  Impaired  —  OHI 

Peer  Group  —  PER 

Visually  Impaired  —  VIM 


1.  Basic  Skills/Assessment  Testing  —  BST 

2.  Diagnosis  —  DIG 

3 .  Evaluation  Process  —  EVA 

4 .  Independent  Evaluations  —  IDN 

5.  TEAM  Composition  —  TEA 
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H.   Implementation  of  Programs 

1.  Aides,  Specialists  —  AID 

2.  Certification/Licensure  —  CRT 

3.  IEP,  Composition  — IPC 

4.  IEP,  Implementation  —  IMP 

5.  Monitoring  —  MON 

6.  Newness  of  Program  —  NOP 

7.  Physical  Facility  —  PHF 

I.   Least  Restrictive  Environment 

1.  Integration/Mainstreaming  —  INT 

2.  LRE  (in  general)  —  LRE 

J.   Interagency  Issues 

1.  Interagency  (in  general)  —  INA 

2.  Transitional  Planning  (c.  688)  —  TPL 

K.   Discipline.  Promotion.  Attendance 

1.  Attendance  —  ATT 

2.  Discipline,  suspension,  exclusion  —  DIS 

3 .  Retention/Promotion  —  RET 

L.   Section  504 

1.  Accessibility  —  ACC 

2.  Section  504  (in  general)  —  SEC 

3 .  Substance  Abuse  —  SUB 

M.   Procedural  Issues 

1.  Agreements  by  Parties  (enforcement  interpretation)  —  AGR 

2 .  Attorney ' s  Fees  —  ATF 

3.  Class  Actions  —  CLS 

4 .  Custody  —  CUS 

5.  Educational  Advocates  —  EDA 

6.  Evidentiary  Issues  —  EVI 

7.  Jurisdiction  of  BSEA  —  JUR 

8.  Non-Compliance  with  BSEA  Decisions  —  NON 

9.  Parental  Consent  —  PAC 

10.  Privilege  —  PRI 

11.  Procedural  Violations  —  PRV 

12.  Reimbursement  —  REI 

13 .  Reconsideration/Rehearing  —  REM 

14 .  Standing  —  STG 

15.  Stay-put/Placement  Pending  Appeal  —  STA 

16.  Stipulations  by  Parties  —  STI 

17.  Temporary  Orders  —  TMP 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Michael  S. 


B8EA  #87-0200 


DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Ch.  30A,  71B,  P.L.  94-142  and  the  statutes  promulgated 
pursuant  to  such  regulations. 

A  hearing  on  the  above -numbered  case  was  held  at  the  Central 
Office  of  the  Department  of  Education  on  January  28,  29,  and  30, 
1991.   At  the  request  of  both  parties,  the  record  remained  open 
until  April  2nd,  1991  for  receipt  of  closing  arguments. 

Persons  present  for  all  or  part  of  the  hearing  were: 


Mr.  and  Mrs.  S. 
Anne  Vohl 
Jill  Schulze 
John  Beach 
Joan  Weinman 
Ann  Kelly-Kerwin 

John  Kaplan 
Norma  Shields 
James  Leonard 

Mary  Joann  Reedy 
William  Smith 
Beverly  Conte 

Patricia  McCarville 

William  Redmond 

Lorraine  Daley 
Michael  Savage 

Donald  Hersh 
Nancy  Rosoff 
Vincent  Martino 


Parents  of  Michael 

Attorney  for  Michael  and  his  parents 

Attorney 

Program  Director,  Bridges  Associates 

Educational  Supervisor,  Riverview  School 

Speech  Pathologist,  Massachusetts  General 

Hospital 

Family  Therapist 

Eagle  Hill  School,  Director  of  Education 

Special  Education  Administrator,  Canton 

Public  Schools 

Attorney  for  Canton  Public  Schools 

Psychologist,  Canton  Public  Schools 

Speech/Language  therapist,  Canton  Public 

Schools 

Special  Education  teacher,  Canton  Public 

Schools 

School  Adjustment  Counselor,  Canton 

Public  Schools 

Team  Chairperson,  Canton  Public  Schools 

Director,  South  Shore  Educational 

Collaborative 

Job  Coordinator,  Learning  Prep  School 

Director,  Learning  Prep  School 

Stenographer 


Sandra  Sherwood 


BSEA  Hearing  Officer 
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ISSUES 

I.  Whether  Canton  Public  School's  (hereafter,  Canton)  1988  - 
1989  IEP  calling  for  a  502.4  prototype  ninth  grade  placement  at 
the  Canton  High  School  maximized  Michael  S.  's  educational 
development  in  the  least  restrictive  setting;  if  not, 

II.  Whether  the  Riverview  School  (hereafter,  Riverview) ,  a 
residential  school  in  East  Sandwich,  MA.  maximized  Michael's 
educational  development  in  the  least  restrictive  setting,  and 
whether  the  parents  of  Michael  S.  should  be  reimbursed  for  out  of 
pocket  tuition  and  expenses  incurred  in  unilaterally  placing 
Michael  at  Riverview  for  the  1988  -  1989  school  year. 

III.  Whether  the  parents  of  Michael  S.  should  be  reimbursed  for 
the  out  of  pocket  expenses  for  Michael's  1989  -  1990  school  year 
at  Riverview,  in  that  Canton  failed  to  provide  Michael  with  a 

1989  -  1990  IEP. 

IV.  Whether  the  parents  of  Michael  S.  should  be  reimbursed  for 
out  of  pocket  expenses  for  Michael's  September  1990  -  January, 
1991  enrollment  at  Riverview,  during  which  time  Canton  had 
proposed  an  IEP  calling  for  the  South  Shore  Collaborative 
placement,  yet  Michael  was  not  accepted  into  the  program. 

V.  Whether  Canton's  January,  1991  proposal  to  place  Michael  at 
the  Learning  Prep  School  (hereafter,  LPS) ,  a  private  special 
education  day  school  in  Newton,  MA.  maximized  Michael's 
educational  potential  in  the  least  restrictive  setting  for  the 
January  -  June,  1991  period.   If  not,  whether  the  parents  should 
be  reimbursed  for  out  of  pocket  expenses  for  Michael's  Riverview 
placement  during  this  period  of  time. 

VI.  Whether  Michael  would  regress  if  denied  summer  educational 
programs,  such  that  the  parents  should  be  reimbursed  for  their 
unilateral  action  in  placing  Michael  at  Eagle  Hill,  a  private 
school  for  special  education  students,  for  the  1988,  1989,  and 

1990  summers. 


PARENTS '  POSITION 

Canton's  proposed  IEP  for  the  1988-1989  school  year  fails  to 
address  Michael's  educational  needs  for  a  language-based 
residential  program,  which  addressed  his  language,  as  well  as  his 
social/emotional  needs.  Canton's  failure  to  provide  an  IEP  for 
the  1989-1990  school  year  renders  the  parents'  unilateral 
placement  the  only  placement  available  to  Michael  for  the  1989  - 
1990  school  year.   Canton's  failure  to  provide  a  placement  for 
the  September  -  January,  1991  period,  again,  renders  the 
Riverview  placement  as  the  only  appropriate  placement  available 
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to  Michael.   Finally,  Canton's  proposed  placement  at  the  Learning 
Prep  School  fails  to  provide  Michael  with  a  residential  component 
and  fails  to  provide  him  with  a  program  wherein  he  can  graduate 
as  expected  in  1992.   Accordingly,  Riverview  continues  to  be  the 
only  appropriate  placement  available  to  Michael  for  the  remainder 
of  the  1990  -  1991  school  year.   The  parents  should  be  reimbursed 
for  all  out  of  pocket  expenses  for  the  1988  -  1991  school  years. 
The  parents  further  assert  that  Michael  required  summer  education 
and  that  they  should  be  reimbursed  for  expenses  in  placing 
Michael  at  Eagle  Hill  School  for  the  1988,  1989,  and  1990 
summers . 


SCHOOL'S  POSITION 

Canton's  proposed  1988-1989  placement  at  the  Canton  High  School 
provides  the  language-based  small  group  learning  appropriate  for 
Michael.   A  residential  placement  is  overly  restrictive  for 
Michael.   Although  Canton  failed  to  produce  an  1989  -  1990  IEP, 
their  actions  were  hampered  by  the  parents'  unwillingness  to 
allow  the  school  to  evaluate  Michael.  Furthermore,  although 
Canton's  proposed  1990  -  1991  IEP  for  the  South  Shore 
Collaborative  could  not  be  implemented,  because  he  was  rejected  by 
South  Shore  Collaborative,  Canton  had  made  good  faith  efforts  and 
was  hampered  by  the  parents'  unwillingness  to  allow  Michael's 
file  to  be  sent  to  South  Shore  Collaborative.   Finally,  Canton's 
proposed  placement  at  the  Learning  Prep  School  provides  Michael 
with  a  program  which  maximizes  his  educational  potential  in  the 
least  restrictive  setting  for  the  1990  -  1991  school  year,  for  it 
addresses  Michael's  language,  social/emotional  and  vocational 
needs.   The  Riverview  School  is,  therefore,  overly  restrictive 
for  Michael .   The  parents  should  be  denied  reimbursement  for  the 
tuition  expenses  at  Riverview  for  the  1988  -  1991  school  years. 
Finally,  Michael  does  not  require  summer  school  in  order  to 
maintain  his  skills.   The  parents  should  be  denied  reimbursement 
for  the  tuition  expenses  at  Eagle  Hill  for  the  1988,  1989,  and 
199  0  summers. 


STATEMENT  OF  THE  FACTS 

1.   Michael  is  an  eighteen  year  old,  eleventh  grader,  who  has 
language  disabilities  which  interfere  with  his  social/emotional 
skills.  His  cognitive  skills  are  tested  to  be  in  the  borderline 
range.  He  has  moderate  to  severe  deficits  in  expressive  and 
receptive  language  skills.   Finally,  Michael  has  a  history  of 
difficulty  with  attentional  skills.   As  of  June,  1990,  at  the  end 
of  his  tenth  grade  placement,  his  academic  skills  were 
approximately  at  the  sixth  grade  level  in  reading,  seventh  grade 
level  in  math,  second  to  fourth  grade  level  in  general  knowledge 
(science,  social  studies,  humanities) ,  and  eighth  grade  level  in 
written  language,  (Parents/  Exh.  2,  School  Exh.  3)   As  of  June, 
1989,  at  the  end  of  his  ninth  grade  placement,  his  academic 
skills  were  tested  to  be  approximately  at  the  fourth  to  fifth 
grade  level  in  reading,  seventh  grade  level  in  math,  and  third 
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grade  level  in  general  knowledge.  (Parents  Exh.  2,  School  Exh.  6) 
As  of  June  1988,  at  the  end  of  his  eighth  grade  placement,  his 
academic  skills  are  less  clear  due  to  a  lack  of  testing.   Canton 
assumed  his  skills  were  at  the  end  of  the  sixth  grade  level,  with 
math  skills  being  at  the  seventh  grade  level,  based  on  the  1985 
reevaluation  results,  which  placed  his  skills  two  years  below 
grade  level.   (See  1986  -  1987  IEP,  1987  -  1988  IEP,  1988  -  1989 
IEP,  Testimony  of  McCarville)   The  parents  assert  that  his  skills 
were  significantly  lower  -  probably  fourth  grade  reading  and 
fifth  grade  math,  based  on  the  1989  MGH  evaluations,  the  1990 
Canton  evaluations,  and  Riverview's  assessment  of  his  skills. 
(Testimony  of  Beach,  Weinman) 

Michael's  social  emotional/status  is  clearly  affected  by 
his  language  deficits.   He  has  had  great  difficulties  developing 
friendships  with  peers,  he  has  a  history  of  being  very  anxious 
and  fearful  of  failure,  which  inhibits  his  ability  to  learn. 
Despite  this,  he  is  a  motivated  student  who  works  hard. 
(Testimony  of  Redmond,  Beach,  Parents  Exh.  4,  School  Exh.  8,  9) 

Both  parties  agree  that  Michael  requires  a  language-based 
program,  which  provides  small  group  instruction,  a  high  degree  of 
structure,  teaching  methods,  which  provide  repetition  and 
redundancy,  and  provide  for  his  concrete  learning  style.   The 
parties  also  agree  that  he  currently  requires  some  vocational 
training.   Finally,  the  parties  agree  that  his  social/emotional 
needs  must  be  addressed  through  pragmatics  of  language,  through 
social  cueing,  and  through  counseling.  (Testimony  of  Beach, 
Redmond,  McCarville,  Rosoff,  Weinman,  Kelly-Kirwin) 

2.  Michael  attended  the  Boston  School  for  the  Deaf  (Aphasic 
Department)  from  pre-school  through  fifth  grade  in  order  to 
address  his  language  deficits.   In  1981,  Michael  transitioned  to 
Canton's  Kennedy  School  in  a  self-contained  class  and  has 
attended  Canton's  programs  up  through  the  Galvin  Middle  School, 
where  he  completed  his  eighth  grade  in  1988.   His  placement  there 
met  with  great  difficulties  for  Michael  in  terms  of  making 
friends,  although  he  did  feel  comfortable  in  the  Middle  School. 
(Testimony  of  Mrs.  S.,  Redmond)   The  staff  were  good  in  working 
with  the  parents  to  modify  the  program  to  meet  Michael's  needs. 
(Testimony  of  Mrs.  S.) 

1988  -  1989  SCHOOL  YEAR 

3.  In  March,  1988,  Canton  convened  a  TEAM  meeting  and  developed 
a  502.4  prototype, 1988  -  1989  IEP  calling  for  Michael's  placement 
in  the  Canton  High  School,  where  he  would  be  placed  in  the 
prevocational  special  education  class  for  math,  history,  and 
instructional  support,  each  five  times  a  week,  counseling  once  a 
week,  and  speech/ language  therapy  three  times  a  week.   The  special 
education  class  has  eight  high  school  students  (grades  nine  - 
twelve) ,  whose  cognitive  skills  are  in  the  borderline  -  average 
range,  and  who  have  language  disabilities.   He  would  be 
mainstreamed  for  English,  science,  gym,  health,  a  basic  reading 
class,  and  an  elective.   (School  Exh.  8,  Parents  Exh.  3, 
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Testimony  of  Daley) 

4.  In  July,  1988,  the  parents  rejected  the  1988  -  1989  IEP,  and 
after  an  extensive  search,  placed  Michael  in  the  Riverview 
School,  a  residential  school  for  special  needs  students  in  East 
Sandwich,  MA.   They  assert  that  Canton's  proposed  program  was 
inadequate  for  Michael  in  that  it  failed  to  address  his  language 
needs,  to  provide  a  residential  component,  or  to  provide  the 
structure  and  specialized  teaching  absent  in  the  ma ins t reamed 
classes.    They  further  assert  that  the  program  was  inappropriate 
for  his  social/emotional  needs. (Testimony  of  Mrs.  S.) 

The  Riverview  School  offered  Michael  special  education 
services  designed  for  students,  who  have  learning  disabilities  and 
who  have  cognitive  skills  lower  than  average.   The  students  do 
not  have  primary  emotional  disturbances.   The  program  offers 
English,  math,  social  studies,  science,  physical  education,  word 
processing,  study  skills,  current  events,  health,  and  reading 
instruction.   Some  prevocational  training  is  provided  through  a 
career  guidance  class.  The  academic  classes  are  taught  in  small 
groups  by  special  education  certified  staff.   Michael's 
afterschool  program  includes  extracurricular  activities  in  the 
afternoon,  dinner,  homework  session,  a  recreational  activity,  and 
bed  time.   All  such  activities  are  supervised  by  a  counselor  in 
the  dorm.  Finally,  social  skills  groups  are  also  provided 
throughout  the  year  by  the  dorm  counselors  and  supervisors. 
(Testimony  of  Weinman) 

5.  In  March,  1989,  the  parents  requested  a  BSEA  hearing  in  order 
to  appeal  the  rejected  1988  -  1989  IEP.   However,  at  the  April, 
1989  prehearing  conference  with  the  hearing  officer,  it  was 
determined  that  evaluations  should  be  conducted,  and  therefore, 
the  hearing  was  postponed.  (Note  that  the  three  year  re- 
evaluation  required  by  law  was  due  in  December,  1988,  as  the 
previous  evaluations  were  conducted  in  December,  1985.)   (See 
School  Exh.  20  -  23) 

1989  -  1990  SCHOOL  YEAR 

6.  After  two  forms  were  sent  to  the  parents  requesting  that  they 
state  which  evaluations  they  wanted,  the  parents  informed  Canton 
on  May  31,  1989,  that  evaluations  would  be  conducted  at 
Massachusetts  General  Hospital.   (School  Exh.  2)   No  Team  meeting 
was  held  to  develop  a  1989  -  1990  IEP,  for  there  was  an  appeal 
before  the  BSEA.  (Testimony  of  Mr.  Leonard)   The  MGH  evaluations 
were  conducted  between  June  and  December,  1989.  (See  Parents  Exh. 
2,  School  Exh.  6,  7,  Canton's  Answer  to  Interrogatories)  In 
December,  1989,  after  the  MGH  evaluations  were  completed,  the 
parents  reactivated  their  request  for  a  BSEA  hearing.   (School 
Exh.  2)   However,  the  hearing  was  delayed  in  order  that  Canton 
have  an  opportunity  to  perform  its  own  evaluations  and  conduct  a 
Team  meeting.  (School  Exh.  2)   They  finally  obtained  the  parents' 
consent  to  do  so,  and  their  evaluations  were  performed  in  June, 
1990.  (See  School  Exh.  3-5)   Given  the  date  of  the  evaluation, 
the  Team  meeting  held  by  Canton  was  not  for  the  development  of  a 
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1989  -  1990  IEP.   Michael  has  continued  his  education  at 
Riverview  during  the  1989  -  1990  school  year. 

1990  -  1991  SCHOOL  YEAR 

7.  On  June,  11,  1990,  Canton  convened  a  Team  to  determine 
Michael's  1990  -  1991  educational  needs  and  thereafter  developed 
an  IEP  calling  for  Michael's  placement  in  the  South  Shore 
Collaborative  at  North  Quincy  High  School.   This  placement  called 
for  English,  math,  literature,  social  studies,  daily  life  skills, 
and  vocational  training  in  a  special  education  setting,  counseling, 
and  speech/ language  therapy.   Mainstreaming  would  be  provided  in 
physical  education,  lunch,  assemblies,  and  homeroom.   Such  IEP 

was  developed  based  on  a  verbal  communication  leading  Canton  to 
understand  that  Michael  would  be  accepted  into  the  program. 
(Testimony  of  Mr.  Leonard)   However,  after  South  Shore 
Collaborative  received  written  information  regarding  Michael,  he 
was  not  accepted  into  the  program,  because  he  was  lower 
functioning  than  the  students  in  the  program.   (Testimony  of  Mr. 
Leonard,  Mr.  Savage) 

8.  In  January,  1991,  after  receiving  South  Shore  Collaborative' s 
rejection  of  Michael,  Canton  proposed  that  Michael  be  placed  at 
Learning  Prep  School,  a  Ch.  766-approved  day  school  in  Newton,  MA. 
Michael  would  be  placed  in  the  program  wherein  he  would  receive 
an  intensive,  language-based  academic  program  in  a  highly- 
structured,  small  group  instruction,  where  the  language 
curriculum  is  coordinated  throughout  the  school  day.   He  would  be 
placed  with  peers  with  similar  learning  styles  and  skills. 
Finally,  he  would  receive  vocational  training  in  order  to  prepare 
him  for  independent  work  upon  graduation.   Michael  has  been 
accepted  into  the  program.  (Testimony  of  Rosoff) 

Canton  asserts  that  this  program  addresses  Michael ' s  need 
for  a  language-based  program,  as  well  as  his  need  for  a  more 
indepth  vocational  program.   They  assert  that  it  better  provides 
for  these  needs  than  does  Riverview,  and  is  less  restrictive. 
(Testimony  of  Rosoff,  School's  closing  argument) 

The  parents  assert  that  LPS  fails  to  provide  the  residential 
component  necessary  for  Michael  and  further  fails  to  ensure  that 
he  would  be  graduated  in  June,  1992,  if  he  attended  LPS. 
(Testimony  of  Mrs.  S) 

9.  Michael  has  continued  his  education  at  Riverview  for  the  1990 
-  1991  school  year. 

FINDINGS  AND  CONCLUSIONS 

I.   I  find  that  Canton's  proposed  1988  -  1989  IEP  calling  for  a 
502.4  prototype  placement  at  the  Canton  High  School  fails  to 
provide  for  Michael's  educational  development  in  the  least 
restrictive  setting,  as  follows: 
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1.  The  parties  are  in  substantial  agreement  as  to  Michael's 
strengths  and  weaknesses,  his  learning  style,  and  his  special 
education  needs.   That  is,  both  recognize  that  he  is  a  student 
having  a  right  to  a  special  education,  that  he  is  of  borderline 
intelligence,  that  he  has  moderate  to  severe  language  deficits, 
that  his  language  deficits  contribute  to  his  low  academic 
functioning  and  his  social/emotional  deficits,  and  that  he  can  be 
very  anxious  in  learning  settings.   They  both  recognize  that  he 
learns  best  in  small  group  settings  with  structure,  with  concrete 
learning,  and  with  a  great  degree  of  repetition  and  redundancy. 
Both  recognize  that  language  development  is  a  primary  goal  for 
Michael.   (School  Exh.  8,  4,  5,  6,  7,  testimony  of  Kelly-Kirwin, 
Conte,  McCarville,  Weinman)    The  major  area  of  dispute  regarding 
Michael • s  needs  is  whether  or  not  he  requires  a  residential 
setting  in  order  to  address  his  language  and  social/emotional 
needs,  whether  he  can  handle  mainstreamed  academics,  and  whether 
he  requires  summer  programming  in  order  to  maintain  his  skills. 
(Testimony  of  Beach,  Kaplan,  Redmond,  Kelly-Kirwin,  McCarville) 

2 .  The  proposed  Canton  High  School  program  fails  to  provide  the 
language-intensive,  highly-structured  program  necessary  to 
address  Michael's  special  education  needs.   First,  I  note  nothing 
in  the  IEP  which  supports  a  language-intensive  program.   Nowhere 
in  the  IEP  does  it  state  that  it  is  a  language-based  program. 
Language  skill  development  is  in  fact  listed  as  goals  #5  and  6, 
rather  than  a  first  priority  goal.   Further,  Michael's  reading 
and  English  courses  are  not  even  provided  in  the  special 
education  setting,  but  are  regular  education  courses.   Thus,  most 
of  his  language  training  appears  to  be  no  more  than  that  offered 
to  the  mainstreamed  students.   Yet  Canton's  own  evaluator  in  1985 
(the  last  reevaluation)  stated  that  language  skill  building 
should  occur  in  English,  reading,  math,  and  content  areas. 
(School  Exh.  22)   Canton  further  recognized  the  high  priority  of 
this  need  in  its  IEP  profile,  and  Canton's  teacher  stressed  that 
Michael  needed  a  language-based  program  at  the  TEAM  meeting. 
(Testimony  of  McCarville)   Although  Ms.  Daley  stated  that  the 
proposed  program  would  provide  the  language-based  program  through 
coordination  between  the  teachers,  it  is  not  credible  that  the 
necessary  intensity  of  language  teaching  and  the  necessary 
structure,  repetition  of  language,  etc.  would  be  provided,  given 
the  lack  of  such  indication  in  the  IEP,  the  use  of  regular 
education  teachers  for  English,  reading,  and  other  academic 
subjects,  and  Michael's  placement  with  higher  functioning 
students  in  the  regular  education  classes  wherein  language  would 
be  taught.   Further,  it  is  unclear  from  the  evidence  whether  the 
special  education  class  itself  is  appropriate:  Ms.  Daley 
testified  that  the  students  had  language  disabilities,  but  did 
not  elaborate  on  whether  language  was  their  primary  need,  nor  did 
she  state  the  skill  levels  of  the  students.   Finally,  there  was 
little  evidence  supporting  her  conclusion  that  the  program  was  a 
language-based  program  with  sufficient  intensity  of  language  and 
structure  to  meet  Michael's  needs. 

Secondly,  I  note  that  Michael  would  have  been  placed  with 
ninth  grade  regular  education  students,  who  were  functioning 
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academically  around  the  seventh  grade  level.   Although  the  IEP 
states  that  Michael  is  functioning  at  this  seventh  grade  level, 
the  evidence  does  not  support  this.   With  the  exception  of  math, 
his  skills  were  probably  significantly  lower.   Riverview  found 
him  to  be  functioning  at  the  fourth  grade  level  in  reading,  and 
having  equally  poor  writing  skills.  (Testimony  of  Ms.  Weinman) 
This  testimony  is  consistent  with  Canton's  December,  1985  and 
June,  1990  testing,  which  places  him  at  the  third  to  fourth  grade 
in  1985,  and  sixth  grade  in  1990.   A  fair  estimate  would  place 
him  at  the  fourth  to  fifth  grade  in  1988.  (See  School  Exh.  22,  3) 
It  is  disconcerting  that  Canton  was  so  unaware  of  Michael's  skill 
level  in  1988,  for  even  though  he  was  not  formally  tested  at  that 
time,  Canton  staff  had  been  teaching  him  and  should  have  measured 
his  progress.   At  any  rate,  given  his  fourth  -  fifth  grade 
skills,  the  intensity  of  appropriate  language  skill  development 
is  highly  questionable,  for  he  would  be  placed  in  a  class  where 
he  would  have  been  overwhelmed  and  would  not  have  learned 
language  at  his  level. 

Third,  the  regular  education  classes,  albeit  small 
in  size  (eight  to  eleven  students,  and  five  in  reading) ,  are 
insufficiently  small  for  Michael,  and  are  not  taught  by  special 
education  teachers,  trained  in  providing  the  highly  structured 
setting,  the  language-based  setting,  or  the  degree  of  individual 
teaching  techniques  required  for  Michael  to  maximize  his 
potential.   Even  in  classes  of  five  students  taught  by  a  special 
needs  teacher,  Michael  had  difficulty  in  1988  in  focusing  and 
attending  to  tasks.   (Weinman,  Shields) 

3 .  The  proposed  program  fails  to  provide  an  appropriate  setting 
for  addressing  Michael's  lack  of  general  knowledge.   His 
testing  has  repeatedly  placed  him  at  the  second  to  fourth  grade 
in  general  knowledge  (science,  social  studies,  humanities) ,  and 
the  evaluators  have  recommended  that  this  be  a  high  priority  for 
him.   (See  MGH  evaluation,  School  Exh.  6,  Canton  evaluation, 
School  Exh.  3)  The  Canton  staff  had  worked  with  Michael  for 
several  years  and  had  been  aware  of  this  deficit.   Yet  the 
proposed  placement  places  him  in  a  regular  education  science  and 
health  classes  -  with  ninth  grade  students.   Thus,  not  only  is 
Michael  functioning  lower  than  his  proposed  peers  in  reading  and 
language  skills,  but  he  is  also  drastically  different  than  they 
in  his  knowledge  base.   Clearly,  such  placement  is  inappropriate 
and  can  provide  but  a  minimal  level  of  educational  material  which 
Michael  could  comprehend. 

4.  The  proposed  program  fails  to  provide  for  Michael's 
social/emotional  needs,  which  are  areas  of  clear  need.  In  the 
eighth  grade,  students  would  call  Michael  names,  he  had  no 
friends,  and  this  bothered  him.   The  adjustment  counselor  tried 
to  provide  regular  education  peers  for  him,  and  provided 
counseling  to  address  this  problem.   The  counselor  clearly 
recognized  the  need  for  support  and  training  in  interacting  with 
peers.   He  further  recognized  Michael's  extreme  difficulty  in  the 
eighth  grade,  even  with  these  supports.  (Testimony  of  Redmond) 
Therefore,  by  placing  him  with  students  in  a  high  school  setting, 
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who  would  be  functioning  so  much  higher  than  he,  and  by  placing 
him  in  a  split  special  education/ regular  education  setting,  which 
lacks  the  cohesive  supportive,  group  setting,  Michael's  social 
skills  cannot  be  appropriately  addressed. 

II.   I  find  that  the  Riverview  School  provided  Michael  with  an 
education,  which  provided  Michael  the  maximum  feasible 
educational  benefit,  because  it  was  the  only  appropriate  special 
education  program  available.   The  parents  were,  therefore, 
reasonable  in  their  unilateral  action  placing  Michael  at  the 
Riverview  School  in  September,  1988,  and  should  be  reimbursed  for 
out  of  pocket  expenses. 

The  Massachusetts  Supreme  Court  has  articulated  a  two- 
pronged  test  in  determining  whether  an  equitable  remedy  should  be 
awarded  to  a  parent  requesting  reimbursement  for  a  unilateral 
placement.   First,  the  School  Committee's  proposed  IEP  must  be 
determined  to  be  inadequate.   Second,  the  parent-selected 
placement  must  be  determined  to  be  appropriate.   Amherst-Pelham 
Regional  School  Committee  v.  Department  of  Education.  376  Mass. 
480  (1978) ,  and  reaffirmed  in  Carrinaton  v.  Commissioner  of 
Education.  404  Mass.  290  (1989) .   The  court  further  determined 
that  reimbursement  must  be  treated  as  an  equitable  remedy  to  be 
ordered  after  "balancing  the  equities,"  by  taking  into  account 
"the  parties  compliance  or  non-compliance  with  state  or  federal 
regulations  pending  review,  the  reasonableness  of  the  parties' 
positions"  and  matters  "such  as  bad  faith  or  serious  procedural 
errors."   Carrinaton.  id. .  citing  School  Committee  of  Burlington 
v.  Department  of  Education.  471  U.S.  359,  374  (1985).   Given  the 
inappropriateness  of  Canton's  proposed  program,  the  parents' 
unilateral  action  was  reasonable.   It  became  incumbent  upon 
Michael's  parents,  Mr.  and  Mrs.  S.  to  locate  an  appropriate 
program  for  their  son,  to  the  best  of  their  ability.   After 
researching  the  possibility  of  placement  for  their  son  in  many 
special  education  schools,  and  after  being  rejected  from  many,  or 
determining  that  others  were  inappropriate.    (See,  testimony  of 
Mrs.  S.,  Parents  Exh.  13),  the  parents  located  Riverview.   This 
is  the  only  school  which  in  fact  accepted  Michael  for  the  1988  - 
1989  school  year.   I  note  that  Learning  Prep  School  agreed  to 
accept  Michael  on  a  diagnostic  basis,  however,  the  parents' 
decision  to  reject  this  was  reasonable.   Given  Michael's  previous 
rejection  from  Eagle  Hill  after  a  diagnostic  placement,  and  given 
Michael's  need  for  a  stable,  supportive  educational  setting, 
another  diagnostic  placement  with  a  potential  rejection  would 
have  been  inappropriate  for  him.   Therefore,  the  parents'  only 
reasonable  choice  was  Riverview.   Here,  all  academics  are  taught 
by  special  education  teachers,  all  classes  are  small  group,  all 
students  (ages  14  -  20)  have  lower  level  cognitive  skills,  have 
learning  disabilities  or  language  deficits,  and  have  social  skill 
deficits.  (Testimony  of  Weinman)   Although  the  school  is  not 
currently  approved  by  the  Massachusetts  Department  of  Education 
as  a  Ch.  766  approved  special  education  school,  it  has  a  history 
of  such  approval,  is  approved  by  the  Office  for  Children,  and  is 
accredited  by  the  New  England  Association  of  Independent  Schools. 
Further,  it  has  a  history  of,  and  currently  has,  several 
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publicly- funded  students,  whom  the  Department  of  Education  has 
approved  under  its  sole  source  funding  standards.  (Testimony  of 
Weinman) 

The  Riverview  program  has  proved  to  be  particularly  helpful 
for  Michael  in  his  developing  social/emotional  skills;  he  has 
become  much  better  able  to  make  and  maintain  friendships;  his 
self-confidence  has  improved;  and  his  anxiety  level  has 
significantly  reduced.   (Testimony  of  Weinman,  Beach,  Rosoff ) . 

Although  Michael  has  attended  Riverview  as  a  residential 
student,  the  record  does  not  support  his  need  for  such  placement. 
Accordingly,  the  residential  portion  of  his  Riverview  placement 
is  overly  restrictive.   Although  Michael  in  the  past  was  having 
more  severe  social/emotional  difficulties,  by  1988,  the  record 
does  not  indicate  this  severity.   Michael  had  stopped  therapy 
with  a  psychologist  in  1986.   He  is  able  to  benefit  from 
activities  outside  of  school,  i.e.,  he  has  maintained  a  job.   At 
most,  he  could  have  benefitted  from  some  afterschool  social 
program,  but  this  could  be  provided  in  conjunction  with  a  day 
program.   A  residential  component  is  overly  restrictive  for 
Michael's  needs.   The  parents  assertion  that  his  language  and 
social  skills  needed  to  be  taught  throughout  the  24  hour  day  in 
all  settings  was  also  unpersuasive.   There  were  simply  no  facts 
to  support  their  opinion.   I  note  that  Riverview  accepts  students 
as  day  students;  accordingly,  Michael  could  have  attended  as 
such. 

III.   Canton  failed  to  provide  Michael  with  an  1989  -  1990 
educational  program  which  maximized  his  educational  development 
in  the  least  restrictive  setting.   Although  the  parents  were  not 
totally  cooperative  in  allowing  Canton  to  take  the  steps 
necessary  to  develop  an  appropriate  program  for  Michael,  their 
actions  were  not  sufficient  to  obviate  Michael's  right  to  a 
special  education  program,  which  was  free  and  appropriate.   That 
is,  the  parents  did  not  consent  to  Canton's  conducting 
evaluations  of  Michael,  but  instead  took  steps  to  obtain 
independent  evaluations.   However,  even  without  the  school 
evaluations,  Canton  could  have  convened  a  TEAM  meeting  and 
developed  an  IEP  based  on  the  informations  available  to  the 
staff.   Yet  Canton  did  not  convene  the  TEAM  and  develop  an  IEP, 
as  required  by  the  regulations  and  as  specifically  addressed  by 
the  First  Circuit  Court  of  Appeals  in  Town  of  Burlington  v. 
Department  of  Education.  736  F.2d  733  (1st  Cir.  1984).  Certainly, 
Canton  was  aware  of  the  parents'  desire  for  a  publicly-funded 
education  for  their  son,  for  they  had  requested  a  hearing  on  the 
matter,  yet  Canton  failed  to  develop  an  IEP  for  this  year.   In 
addition,  Canton  provided  no  evidence  that  it  in  fact  had  an 
educational  program,  other  than  the  1988  -  1989  proposed  program, 
which  I  find  to  be  inappropriate.   Accordingly,  the  parents' 
continued  unilateral  placement  at  Riverview  for  the  day  portion, 
was  a  reasonable  action  on  the  parent's  part,  and  they  should  be 
reimbursed  for  the  out-of-pocket  expenses  for  the  day  component 
of  the  Riverview  program  for  the  1989  -  1990  school  year. 
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IV.  I  find  that  Canton's  proposed  1991  placement  at  Learning 
Prep  School  provides  Michael  with  an  educational  program  which 
maximizes  his  educational  development  in  the  least  restrictive 
setting.   The  language-based  curriculum,  which  is  provided  in  a 
highly  structured,  small  group  setting  (three  to  eight  students) 
with  students  similar  to  Michael,  will  provide  Michael  with  the 
intensive  language-based  program  so  essential  for  him.   The  staff 
are  special  education  certified  and  are  closely  supervised  by 
language  specialists.   The  classes  are  tightly  coordinated,  the 
level  of  repetition  and  redundancy  is  provided  in  a  spiral ing 
curriculum  provided  at  his  level.   He  would  receive  English, 
math,  and  history  five  times  a  week,  career  education  three  times 
a  week,  human  adjustment  two  times  a  week,  physical  education  two 
times  a  week,  speech/ language  therapy,  and  counseling  once  a  week 
(as  long  as  necessary) .   On  alternate  weeks,  Michael  could 
receive  a  vocational  program.   A  vocational  assessment  would  be 
provided  to  determine  the  appropriate  vocational  program  for 
Michael,  beginning  with  in  house-suppported  employment,  and 
leading  to  independent  employment.   Finally,  LPS  offers  a  strong 
focus  on  social  development,  for  the  staff  regularly  provide 
social  cueing,  provide  rule-based  behavioral  structures,  and 
afterschool  functions  where  socialization  is  the  focus.   Further, 
many  school  activities  integrate  social  skills  with  academics, 
for  LPS  recognizes  the  general  need  for  this  with  their  student 
population.   (Testimony  of  Rosoff) 

Although  the  parents  are  concerned  that  Michael  may  not 
graduate  in  1992,  if  he  were  to  attend  LPS,  Ms.  Rosoff  assured 
them  that  Michael  could  obtain  credits  for  his  past  work 
experience  and  thereby,  graduate  in  1992.   She  cautioned, 
however,  that  in  her  opinion,  an  additional  year  would  be 
beneficial  to  Michael.   (Rosoff) 

V.  I  find  that  Canton  is  not  responsible  for  reimbursing  the 
parents  for  the  September,  1990  -  June,  1991  enrollment  at 
Riverview.   Although  Canton  failed  to  provide  an  IEP  with  an 
appropriate  placement  by  September,  1990,  and  only  stated  in 
January,  1991  that  it  proposed  LPS,  Canton  had  made  a  good  faith 
effort  to  locate  a  program  and  the  parents  were  partly 
responsible  for  the  delay  in  locating  an  appropriate  program  for 
Michael.   That  is,  Canton  convened  the  TEAM,  decided  that  Michael 
required  a  program  which  addressed  his  language  and  vocational 
needs,  then  attempted  to  locate  a  program.   They  observed  South 
Shore  Collaborative,  entered  into  conversations  with  the  staff 
regarding  a  hypothetical  student  such  as  Michael.   However, 
because  the  parents  refused  to  consent  to  the  release  of 
Michael's  file  to  South  Shore  Collaborative,  no  formal 
application  could  be  made  to  the  school.   The  Director  in  fact 
stated  that,  if  he  had  had  the  file,  this  mistaken  reliance  on 
South  Shore  Collaborative  could  have  been  remedied  much  sooner. 
After  Canton  received  notice  of  the  Collaborative 's  decision, 
Canton  immediately  contacted  Learning  Prep  School  and  obtained 
Michael's  acceptance  by  Learning  Prep. 

Secondly,  reimbursement  for  expenses  at  a  non-approved  school 
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would  be  warranted  only  where  no  appropriate  school  were 
available.   In  fact,  Learning  Prep  School  is  currently  available, 
and  were  it  not  for  the  delay  caused  in  part  by  the  parents, 
Learning  Prep  School  could  have  been  available  to  the  parents 
earlier  in  the  1990  -  1991  school  year.   Given  the  availability 
of  LPS,  a  Chapter  766-approved  day  program,  which  is  highly 
appropriate  for  Michael,  reimbursement  for  expenses  at  an 
unapproved  school  for  the  1990  -  1991  school  year  is  not 
warranted . 

VI.   Canton  is  not  responsible  for  reimbursing  the  parents  for 
out  of  pocket  expenses  for  the  summer  placements  at  Eagle  Hill 
for  the  1988,  1989,  1990  summers.   First,  the  parents  provided 
virtually  no  evidence  that  Michael  would  regress,  if  denied  a 
summer  educational  program.   Second,  Ms.  McCarville,  who  taught 
him  during  the  sixth  and  seventh  grades,  wherein  he  received  no 
summer  program,  stated  that  any  regression  in  skills  was  easily 
recouped  after  two  to  three  weeks,  when  Michael  returned  to 
school.   Thus,  summer  programming  is  not  required  for  Michael. 


ORDER 

Canton  Public  Schools  shall  reimburse  the  parents  of  Michael  S. 
for  out  of  pocket  expenses  incurred  in  placing  Michael  at  the 
Riverview  School  for  the  period  from  September,  1988  through 
June,  1990,  excluding  the  residential  costs.   Canton  Public 
Schools  is  not  responsible  for  reimbursing  the  parents  for  the 
1990  -  1991  expenses  incurred  at  Riverview,  nor  for  any  summer 
school  tuition  costs. 


By  the  Hearing  Officer: 
Sandra  Sherwood     CF^&\ 


Dated:   June  27,  1991 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 

In  re:   Michael  8.  BSEA  #  89-0200 


DECISION  ON  MOTION  TO  RECONSIDER  AND  TO  REOPEN 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Ch.  30A,  71B,  P.L.  94-142,  and  the  regulations  promulgated 
pursuant  to  such  regulations. 

A  hearing  on  the  above-numbered  case  was  held  on  January  28, 
29,  and  30,  1991;  a  decision  issued  on  June  27,  1991,  ordering 
Canton  Public  Schools  (hereinafter,  Canton)  to  reimburse  the 
parents  of  Michael  S.  for  out  of  pocket  expenses  incurred  in 
placing  Michael  at  the  Riverview  School  for  the  period  from 
September,  1988  through  June,  1990,  excluding  the  residential 
costs.   The  decision  further  found  that  Canton  was  not 
responsible  for  reimbursing  the  parents  for  the  1990  -  1991 
expenses  at  Riverview,  nor  for  any  summer  school  tuition  costs. 

On  July  15,  1991,  the  parents  filed  a  Motion  for 
Reconsideration  and  to  Reopen.   They  seek  a  reconsideration  of 
two  aspects  of  the  decision,  i.e.,  the  issue  of  reimbursement  for 
the  1990-1991  school  year,  and  the  issue  of  reimbursement  for  the 
residential  portion  of  the  Riverview  program  for  the  1988  -  1991 
period.   In  support  of  their  position,  they  seek  to  reopen  the 
record  in  order  to  admit  evidence  regarding  the  IEP's  of  the 
proposed  Collaborative  program,  and  testimony  of  a  witness  from 
Riverview  regarding  the  admission  of  day  students  to  Riverview. 
The  parents  assert  that  the  decision  should  be  reversed  in  order 
to  provide  for  the  residential  costs  and  should  further  include 
reimbursement  for  the  1990  -  1991  school  year. 

On  July  22,  1991,  Canton  filed  with  the  BSEA  its  opposition 
to  Motion  for  Reconsideration  and  to  Reopen.   Canton  asserts  that 
the  parents'  Motion  was  filed  untimely,  and  that  the  parents 
alleged  no  serious  error  of  law  which  would  warrant 
reconsideration.   Further,  they  assert  that  the  request  to  reopen 
the  hearing  should  be  denied  on  the  basis  that  a)  the  hearing 
officer  has  no  authority  to  do  so,  and  b)  that  the  evidence  which 
the  parents  wish  to  submit  was  available  at  the  time  of  the 
hearing,  and  therefore,  it  would  be  an  abuse  of  the  hearing 
process  to  admit  such  evidence  at  this  time.   In  conclusion, 
Canton  opposes  the  Motion  for  Reconsideration  and  to  Reopen. 
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FINDINGS  AND  CONCLUSION 


The  parents'  Motion  to  Reconsider  and  to  Reopen  is  DENIED. 
Reconsideration  is  limited  to  instances  when  the  decision  is 
flawed  by  "serious  error  of  law  or  misconstruction  of  pertinent 
rules,  regulations,  policies  or  procedures."   (See  Statement  of 
Rights  attached  to  the  June  27,  1991  decision).   In  this  case, 
the  issues  contested  by  the  parents  do  not  reflect  a  serious 
error  of  law,  but  instead  reflect  a  disagreement  with  the  factual 
findings  in  the  decision.   Such  is  not  grounds  for 
reconsideration . 

In  regards  to  the  assertion  that  the  decision  should  have 
found  that  the  parents  should  be  reimbursed  for  the  residential 
portion  of  the  Riverview  School  tuition,  the  parents  base  their 
argument  not  on  a  legal  error,  but  on  the  assertion  that  the 
Riverview  School  could  not  have  been  provided  to  Michael  on  a  day 
basis.   To  the  contrary,  there  were  facts  showing  that  a  day 
placement  can  be  provided,  and  that  a  residential  component  was 
overly  restrictive  for  Michael.   Further,  although  the  parents 
allege  that  the  drive  would  have  been  three  -  four  hours  round 
trip  commute,  I  take  administrative  notice  of  the  fact  that  the 
distance  between  Sandwich  and  Canton  is  approximately  54  miles. 

In  regards  to  the  assertion  that  the  decision  should  have 
ordered  the  parents  to  be  reimbursed  for  the  September,  1990  - 
January,  1991  tuition  expenses  at  Riverview,  the  parents  again 
base  their  argument  not  on  legal  error,  but  on  a  factual  dispute 
as  to  whether  the  parents  were  in  part  responsible  for  the  delay 
in  locating  an  appropriate  program.   In  fact,  the  decision  was 
based  on  a  weighing  of  the  equities  in  regards  to  both  parties' 
responsibilities  in  this  case,  and  more  importantly,  the  fact 
that  the  parents  had  not  established  that  Riverview  was  the  only 
appropriate  program  available  for  Michael,  given  its  lack  of 
certification  in  Massachusetts.   Given  such,  there  is  no  error  of 
law,  and  a  reconsideration  of  this  decision  is  unwarranted. 

In  regards  to  the  assertion  that  the  decision  should  have 
ordered  that  the  parents  to  be  reimbursed  for  the  February  -  June 
1991  tuition  expenses  at  Riverview,  the  parents*  assertion  that 
LPS  was  not  available  to  the  parents  was  again  a  factual  dispute, 
and  is  not  amenable  to  reconsideration. 

The  parents •  request  to  reopen  the  record  in  order  to  submit 
IEP's  and  testimony  from  a  Riverview  witness  is  likewise  denied, 
for  such  information  was  available  at  the  time  of  the  hearing. 
Furthermore,  the  additional  testimony  of  Ms.  Weinman  to  address 
an  issue  already  addressed  by  her  during  the  hearing  would  indeed 
be  an  abuse  of  the  process. 

For  the  above  stated  reasons,  the  parents'  Motion  to 
Reconsider  and  Reopen  is  DENIED. 
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Placement  pending  appeal  in  this  case  is  the  Learning  Prep 
School . 


By  the  Hearing  Officer: 


Sandra  Sherwood 


Dated:   August  27,  1991 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


y/ufaj 


In  re:   Christopher  K. 


B8EA  #  89-1843 


DECISION 

This  decision  is  issued  pursuant  to  M.G.L.  c.  71B,  c.  30A,  and 
c.  15,  20  U.S.C.  ss.  1401-1461,  29  U.S.C.  s.  794,  and  the  regulations 
promulgated  thereunder.   A  hearing  took  place  in  the  above- 
entitled  matter  on  November  7,  8,  29,  30  and  December  5,  1990,  in 
Boston,  Massachusetts.   Those  present  for  all  or  part  of  the 
hearing  were: 


Christopher  K. 
Rudy  K. 

James  Hallett,  M.D. 
Michele  DeAngelis 

Lee  Tibbetts 
Gary  Gleckel 

Jurgen  Kedesdy 

Jonathan  Parkhurst 

Bonnie  Paulino 

Gerald  Katz,  M.D. 

John  Britt 

Lynnae  Schwartz,  M.D 

Timothy  Joost 

Richard  Knox 


Richard  Connolly 
Richard  Howard 
Richard  Sullivan 

Diana  Gondek 

Michael  Price 

Donna  Levin 


Student 

Parent 

Franciscan  Children's  Hospital 

Special  Education  Administrator  - 

Tewksbury  Public  Schools 

Team  Chairperson  -  Tewksbury 

Special  Education  Director  -  North 

Middlesex  Regional  Schools 

Psychologist  -  Franciscan 

Children's  Hospital 

Assistant  Director  -  Kennedy  Day 

School 

Computer  Specialist  -  Kennedy  Day 

School 

Chief  of  Pediatrics  -  Franciscan 

Children's  Hospital 

Executive  Director,  Massachusetts 

Hospital  School 

Medical  Director,  Massachusetts 

Hospital  School 

Director  of  Nurses,  Massachusetts 

Hospital  School 

Director  of  the  Bureau  of 

Institutional  Schools,  Department 

of  Education 

Observer,  Office  for  Children 

Observer,  Disability  Law  Center 

Attorney  for  North  Middlesex 

Regional  Schools 

Attorney  for  Tewksbury  Public 

Schools 

Attorney  for  Department  of  Public 

Health 

Attorney  for  Department  of  Public 

Health 
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Sandra  Moody  Attorney  for  Department  of 

Education 
Pamela  Gray  Attorney  for  Student 

Lindsay  Byrne  Hearing  Officer,  BSEA 

The  official  record  consists  of  exhibits  introduced  by  the 
student,  marked  S-l  through  S-13,  exhibits  introduced  by  North 
Middlesex,  marked  N.M.-l  through  N.M.-19  and  N.M.-21;  exhibits 
introduced  by  Tewksbury,  marked  T-l  through  T-4;  exhibits 
introduced  by  the  Massachusetts  Hospital  School/Department  of 
Public  Health,  marked  DPH-1  through  DPH-9;  exhibits  introduced  by 
the  Department  of  Education,  marked  DOE-1  through  DOE-3 ;  and 
approximately  30  hours  of  recorded  oral  testimony.   In  addition, 
at  the  request  of  the  parties,  the  Bureau's  prior  decision  on 
joinder  and  the  exhibits  introduced  at  that  motion  hearing  are 
incorporated  into  the  substantive  hearing  record,  appearing  as 
AR-1A  through  AR-7.   All  parties  submitted  written  closing 
arguments  by  June  4,  1990,  and  the  record  closed  on  that  date. 

PROCEDURAL  HISTORY 

In  the  Spring  of  1989,  Christopher's  mother  rejected  the  IEP 
developed  by  Tewksbury  calling  for  his  continued  placement  at 
the  Kennedy  Day  School  at  Franciscan  Children's  Hospital  which 
he  had  attended  since  1987.   The  parties  reached  an  agreement  to 
explore  alternative  placements   for  the  1989-1990  school  year. 
(DeAngelis) .   Tewksbury  applied  to  the  Massachusetts  Hospital 
School  on  Christopher's  behalf  in  July,  1989.   On  November  22, 
1989,  the  Massachusetts  Hospital  School  informed  Tewksbury  that 
it  would  not  admit  Christopher  as  a  resident  student,  but  that 
he  could  attend  the  day  program,  if  he  were  accompanied  by  a 
licensed  health  care  professional.   (S-5) .   On  November  27, 
1989,  the  student  requested  a  hearing  on  the  rejected  plan. 
Shortly  thereafter,  the  student  moved  to  join  the  Massachusetts 
Department  of  Education  (hereinafter  "DOE")  and  the 
Massachusetts  Department  of  Public  Health  (hereinafter  "DPH")  in 
its  capacity  as  overseer  of  the  Massachusetts  Hospital  School,  as 
parties  to  the  appeal.   Tewksbury  Public  Schools  also  moved  to 
join  DOE  and  the  Franciscan  Children's  Hospital.   The  Motions 
were  opposed  by  all  the  entities  sought  to  be  joined.   After  a 
Motion  hearing  on  February  8,  1990,  the  Bureau  issued  a  decision 
joining  the  DOE  and  the  DPH  in  the  instant  action.   (see.  AR-1A.) 
In  April,  1990,  it  came  to  the  attention  of  the  parties  that 
Christopher's  father,  a  resident  in  the  North  Middlesex 
Regional  School  District,  had  obtained  joint  legal  custody  of 
Christopher.   North  Middlesex  voluntarily  became  a  party  to  the 
appeal.   At  the  same  time  Christopher  was  transferred  to  an  out- 
of-state  facility  for  medical  reasons.   The  parties  agreed  to 
hold  the  hearing  in  abeyance  pending  attempts  to  resolve  the 
issues  through  negotiation.   The  case  did  not  settle. 

In  October  1990,  the  TEAM  developed  two  IEPs  for 
Christopher.   One  called  for  his  retroactive  placement  at  the 
Kennedy  Day  School  from  the  time  of  the  expiration  of  the 
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previously  rejected  plan  on  July  1,  1990,  through  the  date  of 
the  newly  proposed  plan  to  commence  November  1,  1990.   (S-2) . 
The  other  called  for  Christopher's  placement  as  a  day  student  on 
an  interim  basis  at  the  Massachusetts  Hospital  School  under  a 
502.10  prototype  beginning  on  November  1,  1990,  and  continuing 
until  the  issues  surrounding  his  attendance  at  the  Hospital 
School  could  be  resolved.   (S-l) .   The  parent  accepted  the  IEP, 
insofar  as  it  offered  day  services  at  the  Hospital  School,  but 
rejected  the  IEP  for  its  failure  to  ensure  that  Christopher 
receive  twenty-four  hour  educational  programming.   (S-3) . 

A  hearing  on  all  the  IEPs  was  held  in  November  and  December, 
1990.   Tewksbury  maintained  throughout  the  hearing  that  it  was  no 
longer  the  residence  of  Christopher's  mother  and  thus  not  a 
proper  party  to  the  appeal.   Shortly  after  the  hearing 
concluded,  Christopher  was  transferred  from  Franciscan  Children's 
Hospital  to  New  England  Sinai  Hospital.   Three  parties  filed 
Post-Hearing  Motions,  which  were  heard  on  March  28,  1991.   The 
DPH  moved  for  Partial  Summary  Judgment  and  North  Middlesex  moved 
for  Partial  Summary  Judgment.   Both  Motions  were  denied,  because 
of  the  existence  of  disputed  material  facts.   Tewksbury  moved  for 
a  determination  that  it  was  not  the  residence  of  Christopher's 
mother.   Tewksbury 's  Motion  was  denied,  because  of  insufficient 
facts  to  support  its  position.   Since  April  8,  1991, 
Christopher  has  attended  the  Massachusetts  Hospital  School  as  a 
day  student,  accompanied  by  a  registered  nurse.   (S-13) . 

ISSUES 

I.  Whether  the  Bureau  of  Special  Education  Appeals  has 
jurisdiction  pursuant  to  20  U.S.C.  ss  1401  et  sea,  and 
29  U.S.C.  s.  794  and  M.G.L.  c.  71B,  to  join  the 
Massachusetts  Departments  of  Education  and  Public  Health 
as  parties  to  this  appeal? 

II.  Whether  the  1990-1991  IEP  developed  by  Tewksbury 

calling  for  Christopher's  placement  as  a  residential 
student  at  the  Massachusetts  Hospital  School  is 
reasonably  calculated  to  provide  the  maximum  feasible 
educational  benefit  to  him  in  the  least  restrictive 
setting? 

III.  Whether  one-to-one  services  of  a  "licensed  health  care 
professional"  are  "related  services,"  as  that  term  is 
used  in  20  U.S.C.  s.  1401  et  sea.? 

IV.  Whether  Section  504  of  the  Rehabilitation  Act  requires 
the  Massachusetts  Hospital  School  to  modify  its 
staffing  and  structure  so  as  to  permit  Christopher  to 
participate  in  its  program? 

STUDENT ! 8  POSITION 

Christopher's  multiple  physical  handicaps  require  placement 
in  a  highly-specialized,  uniquely-adapted  residential  educational 
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program.   The  Massachusetts  Hospital  School  is  the  only  available 
program  offering  the  type  and  range  of  services  appropriate  to 
Christopher's  needs,  in  a  setting  designed  for  students  with 
similar  disabilities.   The  Hospital  School  provides  residential 
educational  services  under  the  auspices  of  both  the  Department  of 
Education  and  the  Department  of  Public  Health,  thus  making  both 
subject  to  the  IDEA  and  Section  504  jurisdiction  of  the  BSEA. 
The  one-to-one  nursing  services  Christopher  requires  in  order  to 
attend  any  educational  program  are  "related  services"  pursuant  to 
34  CFR  s.  300.13  and  not  excludable  medical  services.   The 
Massachusetts  Hospital  School's  denial  of  admission  to 
Christopher  constitutes  discrimination  on  the  basis  of  handicap 
under  Section  504 . 

Position  of  LEAs:   Tewksburv  Public  Schools  and  North  Middlesex 
Regional  School  District. 

The  Massachusetts  Hospital  School  offers  the  only 
available,  appropriate  residential  education  program  for 
Christopher.   The  BSEA  has  jurisdiction  over  the  Departments  of 
Public  Health  and  Education  to  ensure  compliance  with  the  IDEA 
and  Section  504.   The  one-to-one  "licensed  health  care 
professional"  services  required  by  Christopher  during 
transportation  and  attendance  at  any  educational  program  are  not 
"related  services,"  as  they  are  so  extensive  in  scope  and 
intensity  as  to  be  equivalent  to  excludable  medical  services  for 
which  the  educational  provider  is  not  responsible  under  the  IDEA 
or  M.G.L.  c.  71B. 

Position  of  the  Department  of  Education 

The  DOE  did  not  dispute  the  appropriateness  of  the  proposed 
Hospital  School  placement,  arguing  only  that  admissions  decisions 
are  the  responsibility  of  the  Department  of  Public  Health.   The 
one-to-one  services  of  a  "licensed  health  care  professional," 
imposed  by  the  Hospital  School  as  a  condition  of  attendance,  are 
not  "related  services,"  but  are  "excludable  medical  services,"  as 
those  terms  are  defined  in  federal  and  state  special  education 
laws. 

Position  of  the  Department  of  Public  Health 

The  Department  of  Public  Health  (DPH)  does  not  provide 
educational  services  at  the  Hospital  School.   All  educational 
services  are  provided  by  the  DOE  in  its  day  program.   DPH's 
rehabilitative  services  are  medical  services,  thus  DPH  is  not 
subject  to  the  BSEA's  jurisdiction  under  the  IDEA.   Christopher 
does  not  have  a  remedy  under  Section  504,  as  it  is  co-extensive 
with  the  IDEA,  which  can  afford  him  complete  relief. 
Modifications  necessary  to  admit  Christopher  as  a  resident  to 
the  Hospital  School  would  be  unduly  burdensome  and  costly,  and 
thus,  would  not  be  reasonable  accommodations  to  his  handicap.   The 
BSEA  cannot,  under  603  CMR  s  28.00,  par. 502. 10,  order  Christopher's 
admission  to  a  state  facility,  such  as  the  Hospital  School,  which 
is  governed  by  a  non-educational  state  agency.   The  one-to-one 


services  of  a  licensed  health  care  professional,  required  for 
Christopher's  attendance  at  the  DOE  day  program  at  the  Hospital 
School,  are  "related  services"  under  federal  and  state  law,  and 
are  the  responsibility  of  the  LEAs. 

Summary  of  the  Facts 

The  essential  facts  are  not  in  dispute  and  may  be  briefly 
summarized: 

1.  Christopher  is  an  engaging,  bright,  friendly  sixteen  year 
old.   As  a  result  of  an  automobile  accident  at  age  seven, 
Christopher  is  paralyzed  from  the  chin  down.   He  is  unable  to 
breathe  independently.   He  has  a  tracheostomy  and  requires  a 
positive  pressure  ventilator  and  diaphragmatic  pacers  in  order  to 
breathe.   He  needs  frequent  tracheal  suctioning  and  constant 
monitoring  in  order  to  maintain  a  patent  airway.   Christopher  is 
dependent  on  others  for  all  activities  of  daily  living.   He 

uses  a  sip  and  puff  electric  wheelchair  for  independent  movement. 
He  has  a  post-accident  history  of  seizures  and  short  term  memory 
deficits. 

Christopher  is  cognitively  and  emotionally  intact.   Except 
for  short  visits  to  his  father's  home,  Christopher  has  lived  in 
acute-care  hospital  settings  since  his  accident.   In  1987, 
Christopher  was  admitted  to  the  Fransiscan  Children's  Hospital. 
He  began  attending  the  Kennedy  Day  School  within  the  hospital  in 
May,  1987.   Christopher's  academic  skills  are  commensurate  with 
his  age  and  grade  level,  ranging  from  the  8th  to  the  12th  grade 
level  in  the  Fall  of  1990.   Christopher  has  the  intellectual 
capacity  and  the  motivation  to  attend  an  institution  of  higher 
learning  and  to  obtain  competitive  employment  as  an  adult.   (N.M. 
9-12,  S  7-10,  S  1-2,  Paulino,  Kedesdy,  Mr.  K. ,  Christopher). 

2.  The  parties  agree  that  an  appropriate  educational  program 
for  Christopher  would  be  one  that  offers  twenty-four  hour, 
integrated  educational  and  rehabilitative  services  in  the  company 
of  similarly-situated  age  peers  in  a  setting  where  life- 
sustaining  medical  intervention  is  immediately  available  to 

him.   Christopher  needs  cognitively  challenging  academics,  as 
well  as  instruction  and  practice  in  independent  living  skills, 
such  as  money  management,  mobility,  menu  planning,  etc.   He  needs 
to  begin  vocational  exploration  and  training.   He  needs  social 
skill  instruction,  as  well  as  opportunities  for  informal  social 
experiences.   He  needs  exposure  to  and  practice  with  state-of-the 
art  technology,  designed  to  assist  severely-disabled  individuals 
to  achieve  independence.   He  needs  peer  models  to  reinforce  his 
learning  and  to  improve  his  self-esteem.   Christopher  needs  to 
learn  leisure  and  recreational  skills,  and  he  needs  the 
experience  of  just  "being"  with  other  students  his  own  age,  an 
opportunity  he  has  rarely  had.   Christopher  needs  ongoing 
occupational  and  physical  therapy,  as  well  as  psychological 
support. 
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Christopher  also  requires  intense  medical  and  nursing 
supervision.   All  persons  who  work  alone  with  Christopher  must  be 
trained  to  recognize  and  to  intervene  when  he  presents  signs  of 
air  hunger,  hypothermia,  and  other  distress.   A  registered  nurse 
or  respiratory  therapist  must  be  immediately  available  to  begin 
emergency  procedures  in  the  event  of  equipment  malfunction  or 
other  life-threatening  events.   A  physician  must  be  available 
within  minutes  in  order  to  properly  assess  and  intervene  in  a 
medical  emergency,  such  as  a  pneumothorax.   Although  Christopher 
requires  substantial  medical  back-up,  he  is  currently  medically 
stable  and  does  not  require  placement  in  an  acute  medical 
setting.   (Katz,  Schwartz) (1) . 

3.  The  parties  agree  that  the  Kennedy  Day  School  at  Franciscan 
Children's  Hospital,  attended  by  Christopher  from  May  1987, 
through  December  1990,  did  not  offer  an  appropriate  educational 
program  for  him.   It  did  not  have  students  who  had  cognitive  or 
academic  skills  similar  to  Christopher's,  so  there  was  no 
opportunity  for  him  to  participate  in  group  instruction.   It  did 
not  offer  instruction  in  activities  of  daily  living  skills. 
There  were  no  recreational  opportunities.   The  Kennedy  Day  School 
does  not  offer  a  high  school  diploma.   (Mr.  K. ,  Christopher, 
Kedesdy,  Paulino,  Hallett) . 

4.  The  parties  agree  that  the  Massachusetts  Hospital  School 
(hereinafter  "Hospital  School")  has  an  existing  program  that 
addresses  all,  but  one,  of  Christopher's  needs.   The  Hospital 
School  offers  a  challenging  academic  program  with  state-of-the 
art  technology,  adapted  recreational  activities,  structured 
social  groups,  independent  living  skills  and  vocational  training 
in  an  open  environment  that  permits  free  movement  and  choice- 
making,  with  a  group  of  cognitively-similar,  physically- 
disabled,  age-peers.   The  Hospital  School  program  can  lead  to  a 
high  school  diploma.   (Mr.  K. ,  Christopher,  Kedesdy,  Katz, 
Britt) .   The  Hospital  School  does  not  have  twenty-four  hour  a  day 
on-site  physician  coverage.   (Schwartz,  Britt) . 

5.  The  parties  agree  that  Christopher  would  benefit  from 
attending  the  Hospital  School.   They  agree  that  he  meets  the 
criteria  for  admission  to  the  Hospital  School.   (N.M.  16,  N.M. 
19,  Britt).   The  medical  director  of  the  Hospital  School,  Dr. 
Schwartz,  has  recommended  that  Christopher  be  admitted  to  the 
Hospital  School  program,  since  May  1986.   (DPH  5,  6,  7,  Schwartz, 
Britt)  . 


(1) During  transportation  and  visits  to  his  father's  home,  no 
licensed  health  care  supervision  is  in  place.  All  necessary 
interventions  are  performed  by  Christopher's  family.   (Mr.  K.) 
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6.    John  Britt,  the  Executive  Director  of  the  Massachusetts 
Hospital  School,  described  the  facility  and  its  programs.   The 
Hospital  School  is  located  in  Canton,  MA.   It  was  established  by 
the  legislature  in  1904,  specifically  to  provide  for  the 
education  and  care  of  physically  disabled  children.   M.G.L.  c. 
Ill,  s.  62 J.   The  Department  of  Public  Health  has  had  general 
superintendency  over  the  Hospital  School,  since  its  inception. 
After  M.G.L.  c.  71B  was  enacted  in  1972,  the  Bureau  of 
Institutional  Schools  within  the  Department  of  Education  became 
responsible  for  supervising  and/or  providing  educational  programs 
for  all  students  with  handicaps  residing  in  state  facilities. 
M.G.L.  c.  7 IB,  ss  2  and  3.   Thus,  the  Bureau  of  Institutional 
Schools  began  providing  academic  instruction  on  a  school  year 
calendar  to  students  living  at  the  Hospital  School.   (Britt,  see 
also  Knox) . 

In  April,  1989,  the  DOE  and  the  DPH/Hospital  School  entered 
into  an  interagency  agreement  setting  out  the  spheres  of 
responsibility  for  students  attending  the  Hospital  School.   (See 
AR-5) .   The  agreement  emphasizes  the  necessity  for  a  high  degree 
of  coordination  of  services  provided  by  DOE  and  DPH  in  order  to 
ensure  a  high-quality  program  to  students  with  multiple  needs. 
It  states:   "The  Massachusetts  Hospital  School  shall  develop  and 
maintain  a  total  educational  and  medical  program  tailored  to  meet 
the  needs  of  each  child."   Later  it  lists  the  "medically  related" 
services  that  will  be  provided  by  the  Hospital  School  upon  a 
physician's  order:   "occupational  therapy,  physical  therapy, 
nursing  services,  medical,  psychological,  and  social  services; 
adaptive  physical  education  and  recreation  therapy;  speech 
therapy;  other  related  medical  services."   (AR-5  p. 2).   Then,  it 
states  that  DOE  is  responsible  for  providing  "educational 
services  to  students  admitted  to  and  residing  in  this  Department 
of  Public  Health  Hospital."   The  agreement  acknowledges  that  all 
students  attending  the  Hospital  School  do  so  under  the  protection 
of  Massachusetts  special  education  laws  and  regulations.   It 
reserves  admissions  decisions  for  both  day  and  residential 
students  to  the  Hospital  School's  Board  of  Trustees.   (AR-5). 

The  Hospital  School  is  accredited  by  the  Joint  Commission  on 
Accreditation  of  Healthcare  Organizations.   (DPH-1,  DPH-2, 
Britt) .   It  is  accredited  as  a  high  school  capable  of  granting 
academic  diplomas  by  the  New  England  Association  of  Schools  and 
Colleges.   (N.M.  19,  Britt,  Knox). 

The  Hospital  School  has  fourteen  major  buildings  on  a  large 
campus.   There  are  approximately  104  resident  students,  and  about 
28  students,  who  attend  the  day  program  only.   The  students  live 
on  three  units  in  the  Nelson  building,  a  large  building  with 
long,  ward-like  corridors,  and  in  four  home-like  cottages.   Each 
unit  has  a  nurses 's  station.   The  day  academic  program  is  housed 
in  the  Brayton  building,  a  ten-minute  electric  wheelchair  ride 
away  from  the  residences.   All  students  have  significant 
physical  disabilities  that  require  multiple  therapies  and 
environmental/technological  adaptations.   Most  students  have 
average  cognitive  functioning.   All  residents,  except  those  over 
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the  age  of  twenty-two,  attend  the  day  program  provided  in  the 
Brayton  building.   The  entire  Hospital  School  program  is  designed 
to  assist  the  students  to  acquire  the  skills  necessary  to  achieve 
the  highest  degree  of  adult  independence  possible  for  them.   The 
Hospital  School  is  the  least  restrictive  environment  for 
students  with  complicated  and  severe  physical  needs.   (Britt,  See 
also  testimony  of  Schwartz,  Joost) . 

Of  the  104  resident  students,  100  use  wheelchairs.   Ten  to 
fifteen  of  the  students  are  quadriplegic.   Eight  students 
currently  use  assisted  ventilation  and  eight  more  such  students 
are  expected  to  enroll  in  the  coming  year.   Four  to  five  of  the 
students  use  mechanical  ventilators  overnight,  half  for  comfort, 
half  due  to  medical  necessity.   All  of  the  ventilators  are  of  the 
negative  pressure  type  (e.g.,  "iron  lung")  which  mechanically 
move  the  diaphragm  and  chest  wall  to  pull  air  into  the  lungs  and 
push  it  out.   All  of  those  students  are  able  to  breathe 
independently  for  a  period  of  time,  and  are,  therefore,  not  in 
imminent  danger  when  there  is  a  power  failure  or  equipment 
malfunction.   None  of  the  students  uses  a  positive  pressure 
ventilator,  such  as  the  one  Christopher  uses,  which  forces  a 
measured  flow  of  air  into  the  lungs.   About  two-thirds  of  the 
resident  students  return  to  their  homes  on  weekends.   The 
remaining  thirty  or  so  students  are  too  medically-fragile  to 
travel,  or  have  no  other  home.   (Schwartz,  Britt) 

During  the  day  the  Massachusetts  Hospital  School  functions 
as  both  an  outpatient  clinic  and  an  academic  program.   At  the 
clinic,  the  Hospital  School  offers  the  services  of  physical, 
occupational  and  speech  therapists,  psychologists,  social 
workers,  x-ray  technicians,  dental  hygienists,  rehabilitation 
engineers,  wheelchair  repair,  and  respiratory  technicians.   The 
staff  includes  three  pediatric  nurse  practitioneers  and  3.5  full 
time  equivalent  (FTE)  physicians.   The  Hospital  School  averages 
5,000  outpatient  visits  a  year  for  diagnosis,  evaluation, 
treatment  and  minor  orthopedic  surgery.   (Britt,  Schwartz,  Joost), 

The  school  hours  are  8:30  to  3:30.    School  services  are 
provided  by  employees  of  DOE,  employees  of  an  educational 
collaborative  contracted  by  DOE,  and  speech/ language 
pathologists  employed  by  DPH.   (Knox,  Britt,  DOE  3,  AR-5) .   The 
school  offers  an  individualized  academic  and  functional  living 
skills  program  in  an  environment  designed  to  simulate  that  of  a 
regular  high  school.   Two-thirds  of  the  students  are  in  a 
special,  ungraded  program  geared  toward  enhancing  independent 
living  skills  with  the  goal  of  working  in  a  supported 
environment.   There  is  a  registered  nurse,  a  DPH  employee,  at  the 
school  while  it  is  in  operation.   Three  to  four  students  require 
personal  care  assistance  while  they  attend  school.   The 
assistants  are  provided  by  DPH.   (Britt) . 

After  school,  the  extracurricular  and  therapeutic  recreation 
program  provides  activities  for  the  students  until  8:00  P.M. 
The  program  is  staffed  by  both  DOE  and  DPH  employees.   It  offers 
choral  groups,  stamp  groups  and  a  student  council.   The 
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therapeutic  recreational  activities  range  from  simple  fun  and 
games  to  competitive  athletics.   They  include:   football, 
hockey,  swimming,  wheelchair  games,  whale-watching,  and  field 
trips  to  sporting  events,  museums,  or  the  circus.   All  activities 
are  designed  to  maximize  the  students'  independence  and  convey  a 
feeling  of  success  that  is  critical  to  good  self-esteem.   There 
is  also  a  community  experience  program,  which  introduces  students 
to  real  world  mobility  issues:   getting  over  curbs,  getting 
through  store  doors,  reading  maps  and  routes,  etc.   This  program 
runs  twice  a  week  at  7  P.M.   A  coordinated  project  of  the 
educational,  nursing,  occupational  and  physical  therapy  staff,  it 
is  designed  to  impart  real-life  skills  critical  to  independent 
functioning  and  to  enhance  positive  attitudes  toward  life  and 
the  student's  abilities.   There  are  additional,  occasional 
programs  in  special  interest  areas,  such  as  farming  through  4H  or 
sex  education  with  the  social  work  staff.    Informal,  "down- 
time," time  is  built  into  each  day,  so  that  the  students  have  the 
time  to  develop  friendships  and  to  develop  independent  leisure 
skills.   (Britt) . 

For  the  older,  more  skilled  students,  DOE  and  DPH  run  a 
joint  community  independent  living  program  at  the  Hospital 
School.   The  S.I.L.E.  program  is  designed  to  permit  students  to 
experience  and  practice  living  at  home.   (Britt) . 

During  the  day  and  evening  hours,  each  residential  unit  is 
staffed  with  one  registered  nurse,  one  licensed  practical  nurse 
and  three  nurse's  aides.    At  night  each  residential  unit  has  one 
licensed  nurse  and  one  nurse's  aide.   There  is  at  least  one 
physician  on  the  Hospital  School  grounds  from  8:30  to  4:30  on 
weekdays.   There  is  no  physician  on  the  grounds  in  the  evenings, 
at  night,  or  on  weekends.   An  "on-call"  system  requires  a 
physician  to  be  within  twenty  minutes  travel  time  to  the  school 
at  all  times.   (Britt,  Schwartz) . 

7.    Tewksbury  Public  Schools  applied  for  Christopher's  admission 
to  the  Massachuseetts  Hospital  School  in  July,  1989.   (DeAngelis) 
The  admissions  committee  consists  of  the  Medical  Director 
(Schwartz) ,  the  Director  of  Nurses  (Joost) ,  the  Chief  of 
Psychology  (Dorman) ,  the  Executive  Director  (Britt)  and  the 
Director  of  Social  Services  (non-voting) .   The  admissions 
committee  agreed  that  Christopher  was  eligible  for  services, 
pursuant  to  the  criteria  set  out  in  the  Hospital  School • s 
Admissions  Policy.   (AR-7) .   He  had  a  physical  disability  with 
"tremendous"  rehabilitation  potential  and  strong  family 
committment.   He  had  the  cognitive  skills  and  motivation  to  learn 
necessary  to  derive  the  maximum  benefit  from  the  program.   He  did 
not  meet  the  exclusionary  criteria,  as  written,  of  requiring 
individual  service  due  to  psychosis,  chronic  aggression,  or 
disruptive  behavior.   (Britt) . 

Accepting  Christopher  would,  according  to  Mr.  Britt,  further 
the  purpose  of  the  Hospital  School,  which  is  to  provide  medical, 
educational,  and  related  services  to  students  who  need  integrated 
services  "under  one  umbrella."   (Britt).   Dr.  Schwartz  testified 
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that  Christopher  fit  squarely  into  the  philosophy  of  the  Hospital 
School,  which  is  to  care  for  kids,  who  are  medically  stable  and 
cognitively  able  to  meet  educational  and  rehabilitation  goals 
with  medical  support.   (Schwartz) .   The  committee  determined, 
however,  that  it  could  not  accept  Christopher  as  a  resident 
without  providing  24  hour  physician  coverage  to  him.   Although 
ordinarily  requiring  only  trained,  intermittent  intervention,  the 
use  of  a  positive  pressure  ventilator  presents  a  constant  danger 
of  a  life-threatening  event,  such  as  mechanical  failure  or 
pneumothorax.   In  such  an  event,  a  physician  must  be  within  one  or 
two  minutes  reach.   A  twenty  minute  delay  in  medical  intervention 
in  the  event  of  a  pneumothorax  would  mean  certain  death. 
Although,  according  to  Dr.  Schwartz,  the  acknowledged  expert  in 
pediatric  aneasthesia  and  mechanical  ventilation,  Christopher 
does  not  require  the  constant,  side-by-side  presence  of  a 
physician  or  a  nurse  in  order  to  function  at  the  Hospital  School, 
both  must  be  "immediately  available"  to  him  in  the  event  that  he 
needs  intervention.   Because  of  his  dependence  on  mechanical 
respiration  to  maintain  life,  no  delay  in  intervention  would 
be  tolerable  for  Christopher.   Since  the  Hospital  School  could 
not  provide  an  appropriate  level  of  safety  for  Christopher  with 
its  current  staffing,  Dr.  Schwartz  recommended  against  his 
admission,  reluctantly.   (Schwartz) 

The  admissions  committee  takes  the  position  that  admission 
to  the  Hospital  School  is  a  medical  decision.  (Britt,  Schwartz, 
Joost) .   The  only  reason  Christopher  has  not  been  admitted  as  a 
resident  at  the  Hospital  School  is  the  committee's  belief  that 
the  Hospital  School  cannot  safely  meet  his  medical  needs. 
(Britt,  Schwartz) . 

8.    To  accommodate  Christopher,  the  Hospital  School  would  need 
to  create  a  special  respiratory  care  unit.   The  unit  would  need 
twenty- four  hour,  seven-day-a-week  physician  coverage,  in 
addition  to  additional  nurses  and  respiratory  therapists  and 
technicians.   The  unit  would  require  some  new  equipment,  such  as 
back-up  generators,  and  some  electrical  rewiring.   Mr.  Britt 
testified  that  he  has  proposed  creation  of  such  a  unit  annually 
to  DPH  since  Christopher  first  came  to  his  attention  in  1986. 
He  has  prepared  a  budget  calling  for  staffing  the  respiratory 
care  unit  with  5.5  -  6.5  FTE  (2)  of  physician  positions,  5.5  -  6.5 
FTE  of  Respiratory  Therapists,  and  12  -  15  FTE  of  licensed  nurse 
time.   This  level  of  staffing  would  accommodate  one  student  or 
ten  students.   Fewer  nursing  positions  would  be  needed  for  one 
student.   Mr.  Britt  is  aware  of  a  minimum  of  four  students, 
including  Christopher,  who  could  use  the  services  of  such  a  unit 
at  the  Hospital  School  immediately  upon  its  establishment.   He 
estimates  that  the  cost  to  establish  and  run  a  respiratory  care 
unit  in  its  first  year  would  approach  one  million  dollars.   The 
entire  budget  for  the  Hospital  School  is  currently  9.9  million 
dollars.   If  funds  to  create  such  a  unit  were  to  be  taken  from 


(2)FTE="Full  time  equivalent"  of  a  regular  staff  position  in 
purchased  services. 
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the  Hospital  School  budget  many  services  now  provided  to  the 
public  would  have  to  be  abandoned.   However,  Mr.  Britt  testified 
that  once  the  unit  were  functioning  it  could  pay  for  itself 
within  a  few  years,  because  of  the  unique  service  it  could  offer 
ventilator-dependent  students.   (Britt,  Schwartz) . 

Mr.  Britt  also  explained  that  in  order  to  create  a  new 
service  unit  at  the  Hospital  School,  it  is  necessary  to  pursue  a 
lengthy  and  complex  administrative  process.   First  the  Hospital 
School  must  decide  that  the  proposed  service  fits  the  mission  of 
the  Hospital  School,  and  that  decision  must  be  ratified  by  the 
Board  of  Trustees.   The  Department  of  Public  Health  must  then 
approve  the  proposed  service  and  take  it  through  the 
Determination  of  Need  process.   When  that  is  complete,  a  funding 
request  must  be  presented  to  the  Legislature.   The  potentially 
lengthy  legislative  process  then  follows.   From  start  to  start- 
up the  process  could  take  one  to  two-and-a-half  years.   (Britt) 

FINDINGS  AND  CONCLUSIONS 

At  the  outset  I  must  commend  the  parties  and  their 
representatives  for  their  conduct  in  this  complex  and  compelling 
case.   All  of  the  parties  seemed  genuinely  concerned  about 
Christopher's  present  circumstances  and  future  plans,  and  were 
willing  to  "go  the  extra  mile"  to  secure  appropriate  services  for 
him,  even  when  it  involved  efforts  not  within  their  normal 
parameters.   Counsel  for  all  the  parties  presented  thoughtful, 
well-reasoned  arguments  in  support  of  their  clients'  formal 
positions,  while  still  pursuing  creative  and  flexible  problem- 
solving  strategies  designed  to  unravel  the  bureaucratic  web, 
which  has  engulfed  Christopher  over  time.   Everyone  connected 
with  this  matter  acted  with  compassion,  vigor  and  good  humor. 
Nonetheless,  interlocking  and  often  conflicting  issues  of 
regulatory  compliance  and  fiscal  resources  have  served  to  require 
a  formal  decision.   This  case  raises  the  difficult  issues  forming 
the  sharp  edge  where  the  medical  and  educational  models  of 
serving  severely-disabled  youngsters  meet:   resource  management, 
medical  ethics,  personal  responsibility,  national  health  care 
regulation,  and  the  scope  of  educational  services.   The  Bureau 
can  resolve  only  the  issues  related  to  Christopher's  education. 

There  is  no  dispute  that  Christopher  is  a  student  with 
special  learning  needs  as  defined  by  20  U.S.C.  ss  1401  et  seq. 
and  M.G.L.  c.  7 IB  and  is  thus  entitled  to  receive  a  free, 
appropriate  public  education.   Neither  is  there  any  disagreement 
that  Christopher  is  an  "individual  with  handicaps,"  as  defined  by 
29  U.S.C.  s.  706(8),  and  therefore  falls  within  the  class  of 
persons  protected  pursuant  to  Section  504  of  the  Rehabilitation 
Act,  29  U.S.C.  s.  794.   There  is  also  complete  agreement  among  the 
parties  as  to  the  essential  elements  of  an  appropriate 
educational  program  for  Christopher.   (See  p.  2) .   The  issue 
presented  is  one  of  allocation  of  responsibility. 
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After  careful  consideration  of  all  the  evidence  presented 
in  this  matter,  thorough  review  of  the  arguments  advanced  by 
counsel  for  all  parties,  and  study  of  the  applicable  statutory 
and  case  law,  I  make  the  following  findings: 

I.  Jurisdiction 

The  Bureau  of  Special  Education  Appeals  is  the  body 
responsible  for  deciding  claims  of  discrimination  on  the  basis  of 
handicap  in  educational  matters  under  Section  504,  as  well  as 
deciding  special  education  disputes.   The  parties  did  not 
challenge  the  Bureau's  subject  matter  jurisdiction.   The  Bureau 
of  Special  Education  Appeals  has  jurisdiction  over  the 
Massachusetts  Department  of  Education  in  its  capacity  as 
guarantor  of  special  education  services  under  federal  law  (see 
34  CFR  300.600),  as  well  as  its  capacity  as  direct  provider  of 
special  education  services  through  its  Bureau  of  Institutional 
Schools.  (Knox) .   The  Bureau  of  Special  Education  Appeals, 
similarly,  has  jurisdiction  over  the  Massachusetts  Department  of 
Public  Health  in  its  capacity  as  a  supervisor  of  the  Hospital 
School,  a  state  facility  created  by  statute  expressly  to  provide 
educational  services  to  physically-disabled  children.   M.G.L.  c. 
Ill  s.  662.   Moreover,  the  Department  of  Public  Health  provides 
direct  educational  services  to  disabled  students  at  the  Hospital 
School  through  its  employees  in  the  departments  of  speech 
therapy,  occupational  therapy,  physical  therapy,  as  well  as  other 
resident  services  such  as  recreation  and  leisure  skills.   (Britt; 
see  also  603  CMR  28  ss  503.)   As  it  is  "involved"  in  the 
education  of  handicapped  students,  DPH  is  subject  to  the 
supervision  of  DOE  and  to  the  jurisdiction  of  the  Bureau  of 
Special  Education  Appeals.   See  Stock  v.  Massachusetts  Hospital 
School .  392  Mass.  205,  467  N.E.  2d  448  (1984).   The  Bureau  of 
Special  Education  Appeals  is  the  proper  forum,  under  federal  and 
state  special  education  laws,  in  which  to  address  issues  arising 
out  of  the  provision  or  denial  of  special  education  services  to 
any  student  by  any  governmental  entity  within  Massachusetts. 
See  20  U.S.C.  ss.  1412(1), (6);  1413(a);  1413(a)(4)(B);  34  CFR  s.300.2 

II.  Free.  Appropriate  Public  Education 

The  parties  agree  that  Christopher's  educational  needs  are 
extensive  and  complex.   (See  p.  2  above) .   Due  to  his 
quadriplegia,  Christopher's  "medical"   and  "educational"  needs 
are  inextricably  intertwined.   The  parties  do  not  dispute  the 
essential  elements  of  an  appropriately  designed  education  program 
for  Christopher.   He  requires  a  residential  educational  program, 
consisting  of  highly  challenging  academics,  independent  living 
skills  training,  adaptive  recreation  and  leisure  activities, 
occupational  and  physical  therapies,  prevocational  and  vocational 
exploration,  psychological  support,  and  technological  services, 
in  a  group  of  similarly  aged,  similarly  able  students.   He  also 
requires  the  presence  of  a  skilled  health  care  professional  in 
the  immediate  vicinity,  and  access  to  a  licensed  physician 
within  a  few  minutes  travel,  in  order  to  attend  any  educational 
program. 
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The  parties  also  agree  that  the  Massachusetts  Hospital 
School  offers  an  educational  program  which  addresses 
Christopher's  unique  constellation  of  needs.   (See  p.  6  above). 
It  is  the  only  facility  offering  comprehensive  educational 
and  rehabilitative  services  to  severely,  physically-disabled, 
medically-needy,  cognitively  intact  students,  about  which  there 
was  evidence  at  the  hearing.   Based  on  all  the  evidence  at  the 
hearing,  it  is  clear  that  the  Hospital  School  is  the  least 
restrictive,  appropriate  educational  placement  for 
Christopher. (3)   The  Hospital  School,  however,  imposed  individual 
conditions  on  its  offer  of  admission  to  the  day  portion  of  its 
program  and  denied  Christopher  admission  to  its  residential 
component.   I  will  address  each  of  these  issues  in  turn. 


(3)DPH  and  DOE  argued  that  an  LEA  cannot  develop  and  the  BSEA 
cannot  order  a  placement  under  502 . 10  of  the  Massachusetts 
regulations.   Placement  pursuant  to  502.10  prototype  contemplates 
the  provision  of  educational  services  by  DOE  to  children,  who  are 
residing  in  state  facilities  operated  by  another  state  agency. 
The  sections  under  this  prototype  assign  varying  rights  and 
responsibilities  e.g.,  the  agency  responsible  for  the  residence 
determines  admission  to  the  program  502 . 10(a) (i) ;  the  length  of 
the  school  year  is  determined  by  the  local  educational  agency, 
502.10(c);  the  DOE  has  sign-off  responsibilities  for  the 
educational  program,  502.10(b).   The  502.10  section  does  not 
indicate  that  LEAs  can  independently  access  the  educational 
services  offered  by  DOE  at  state  operated  residential  facilities. 
However,  a  review  of  the  prototypes  listed  in  the  Massachusetts 
regulations  shows  that  none  fits  the  unique  circumstances 
presented  by  this  case.   The  502.11  prototype  comes  closest,  but 
still  inadequately  describes  the  highly  cooperative,  intensive 
service  delivery  system  at  the  Hospital  School.   The  lack  of  an 
appropriately  descriptive  prototype  for  the  Hospital  School ' s 
program  does  not,  however,  bar  a  student's  placement  there.   The 
prototype  system  used  in  Massachusetts  is  one  way  to  describe  the 
relative  "restrictiveness"  of  educational  placements.   Its 
purpose  is  to  ensure  non-categorical  placement  of  students  with 
disabilities  in  the  most  integrated  setting  possible.  It  is  not 
intended  to  be  used  to  deny  a  student  access  to  an  appropriate 
educational  program.   Strict  application  of  the  prototype  section 
of  the  regulations  in  this  instance  would  operate  to  thwart  the 
very  intent  of  the  underlying  statute.   The  BSEA  has  the 
obligation  and  the  authority  to  construe  the  regulatory  set,  so  as 
to  promote,  rather  than  hinder,  appropriate  educational 
programming  for  all  handicapped  students,  according  to  their 
individual  circumstances.   See,  also  603  CMR  s.  28  par.  325.5. 
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A.    Governance  of  the  Massachusetts  Hospital  School. 

It  is  important  to  point  out  that  the  Hospital  School  is  a 
unique  institution  in  Massachusetts.   It  is  governed  by  two 
separate  state  agencies.   See  M.G.L.  c.  71B  and  c.  Ill  s.  62J.   It 
is  accredited  both  as  a  hospital  and  as  a  degree-granting  high 
school.   (Knox,  Britt) . (4)   It  receives  Federal  financial 
assistance  through  Medicaid/Medicare  funds,  as  well  as  through 
special  education  monies.   (Britt) .   By  formal  interagency 
agreement,  as  well  as  by  common  practice,  the  Hospital  School  is 
a  joint  venture  between  the  Department  of  Education  and  the 
Department  of  Public  Health.   (See  AR-5) .   Though  each  Department 
tried  to  circumscribe  the  limits  of  its  responsibility,  the  very 
nature  of  the  intensive  programming  at  the  Hospital  School  does 
not  permit  rigid  categorization  of  services.   Occupational 
therapy,  for  example,  is  an  educational  service  in  that  it  is 
designed  to  teach  students  the  skills  they  need  to  be  as 
independent  as  possible  in  the  "real  world."   Using  the  same 


(4) The  issue  of  whether  the  Massachusetts  Hospital  School  is  really 
a  "hospital"  or  whether  it  is  a  "residential  education  program," 
pursuant  to  Par.  502.6  of  the  Chapter  766  Regulations  was  raised 
by  several  parties  during  the  course  of  the  hearing.   None  of  the 
parties  elected  to  pursue  that  line  of  argument  and  it  was  not 
briefed.   Therefore,  that  distinction,  if  one  exists  under 
Massachusetts  law,  plays  no  part  in  this  decision.   I  note  with 
interest  however,  two  9th  Circuit  decisions  that  have  also  raised 
the  issue  of  hospital/residential  treatment  facility  status  under 
the  IDEA  (formerly  EAHCA) .   In  Clovis  v^  California.  903  F.2d  635 
(9th  Cir.  1990) ,  the  court  found  that  an  emotionally  disturbed 
student  was  placed  in  an  acute-care  psychiatric  hospital,  primarily 
for  medical  reasons  and  thus  that  the  hospitalization  was  not  an 
educationally  related  service.   The  court  noted  that  the  case  did 
not  turn  on  the  mere  appellation  "hospital,"  since  many 
"hospitals"  provide  services  that  could  qualify  them  as 
residential  treatment  centers.   Id.  at  646,  n.  4.   Shortly 
thereafter,  the  9th  Circuit  upheld  a  preliminary  injunction 
requiring  a  student's  placement  in  a  residential  facility, 
operating  under  appropriate  state  authorization  in  a  dual 
capacity  as  a  school  and  psychiatric  hospital.   Taylor  v.  Honia. . 
910  F.2d  6227  (9th  Cir.  1990).  For  the  purposes  of  this 
decision,  in  terms  of  jurisdiction  and  responsibility  for  service 
provision,  the  evidence  supports  the  characterization  of 
the  Hospital  School,  as  a  residential  educational  institution  with 
a  supportive  medical  component. 
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definition,  occupational  therapy  is  a  rehabilitative  service. 
(Britt) .   Whether  the  service  is  classified  as  "educational"  or 
"rehabilitative"  in  this  context  has  less  to  do  with  what  the 
service  actually  does,  than  with  who  gets  billed  for  it.   The 
interagency  agreement  between  DOE  and  DPH  attempted  to  parse  the 
services  available  at  the  Hospital  School  into  neat  categories, 
but  even  so  the  parties  did  not  agree  on  allocation  of  such  dual 
services  as  speech  therapy.   And  in  actual  practice,  despite  the 
arguments  of  DOE  and  DPH  to  the  contrary,  the  responsibilities 
of  the  agencies  are  not  confined  to  linear  hours.   During  the 
academic  program  run  by  DOE,  DPH  provides  speech  therapy,  nursing 
services  and  personal  care  attendants.   After  3:30  P.M.,  DOE 
employees  assist  in  recreational  and  independent  living  skills 
programs.   (Britt,  Knox) .   The  true  goal  of  the  agreement, 
provision  of  a  comprehensive,  integrated  program,  is  furthered 
by  the  cooperation  of  DOE  and  DPH  in  serving  students  at  the 
Hospital  School.   This  cooperation  is  encouraged  by  Federal 
special  education  law,  as  well  as  by  good  sense  and  good  hearts. 
And  while  the  requirements  of  the  federal  special  education  laws 
apply  to  any  public  agency  that  is  responsible,  directly  or  by 
delegation,  for  providing  services  for  handicapped  students,  it 
is  DOE  that  must  ensure  that  any  agency  that  is  "involved"  in  the 
education  of  handicapped  children  is  actually  in  compliance  with 
all  the  requirements  of  the  IDEA.   20  U.S.C.  1412(1), (6);  34  CFR 
App.  C.   This  requirement  is  discussed  at  length  in  a  comment  to 
34  CFR  s.  300.600: 

Comment.   The  requirement  in  s.  300.600(a)  is  taken 
essentially  verbatim  from  section  612(6)  of  the  statute 
and  reflects  the  desire  of  the  Congress  for  a  central 
point  of  responsibility  and  accountability  in  the 
education  of  handicapped  children  within  each  State. 
With  respect  to  State  educational  agency 
responsibility,  the  Senate  Report  on  Pub.  L.  94-142 
includes  the  following  statements: 

This  provision  is  included  specifically  to  assure  a 
single  line  of  responsibility  with  regard  to  the 
education  of  handicapped  children,  and  to  assure  that 
in  the  implementation  of  all  provisions  of  this  Act  and 
in  carrying  out  the  right  to  education  for  handicapped 
children,  the  State  educational  agency  shall  be  the 
responsible  agency. . . 

Without  this  requirement,  there  is  an  abdication  of 
responsibility  for  the  education  of  handicapped 
children.   Presently,  in  many  States,  responsibility  is 
divided,  depending  upon  the  age  of  the  handicappeed 
child,  sources  of  funding,  and  type  of  services 
delivered.   While  the  Committee  understands  that 
different  agencies  may,  in  fact,  deliver  services,  the 
responsibility  must  remain  in  a  central  agency 
overseeing  the  education  of  handicapped  children,  so 
that  failure  to  deliver  services  or  the  violation  of 
the  rights  of  handicapped  children  is  squarely  the 
responsibility  of  one  agency.   (Senate  Report  No.  94- 
168,  p. 24  (1975)) 
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In  meeting  the  requirements  of  this  section,  there 
are  a  number  of  acceptable  options  which  may  be 
adopted,  including  the  following: 

(1)  Written  agreements  are  developed  between 
respective  State  agencies  concerning  State  educational 
agency  standards  and  monitoring.   These  agreements  are 
binding  on  the  local  or  regional  counterparts  of  each 
State  agency. 

(2)  The  Governor's  Office  issues  an  administrative 
directive  establishing  the  State  educational  agency 
responsibility. 

(3)  State  law,  regulation,  or  policy  designates  the 
State  educational  agency  as  responsible  for 
establishing  standards  for  all  educational  programs  for 
the  handicapped  and  includes  responsibility  for 
monitoring. 

(4)  State  law  mandates  that  the  State  educational 
agency  is  responsible  for  all  educational  programs. 

Thus,  DOE  is  ultimately  responsible  for  ensuring  that  the 
Massachusetts  Hospital  School  * s  educational  program  meets  federal 
and  state  standards.   It  is  also  ultimately  responsible  for 
ensuring  that  Christopher  receives  the  appropriate  education  to 
which  he  is  entitled. 

B.    Related  Services 

Christopher  was  offered  admission  to  the  day  program  at  the 
Hospital  School  in  November  1989,  on  the  condition  that  he  be 
accompanied  on  a  1:1  basis  by  "an  appropriately  trained  and 
licensed  health  care  professional  capable  of  immediate 
intervention  should  his  respiratory  equipment  malfunction"  while 
at  the  Hospital  School.   (AR-1) .   A  good  deal  of  testimony  at  the 
hearing  concerned  the  necessary  qualifications  of  such  an 
individual.   While  the  testimony  centered  on  Christopher's  need 
to  be  accompanied  during  transport  to  the  Hospital  School ,  there 
was  general  agreement  that  Christopher  needed  a  registered  nurse 
or  respiratory  therapist  within  shouting  distance  in  any  setting 
to  ensure  his  safety. (5)   The  question  presented  here  is  whether 
the  one-to-one  professional  assistance  is  a  "related  service"  or 
an  "excludable  medical  service"  as  those  terms  are  defined  in 
state  and  federal  special  education  law  and  regulations. 

Under  the  federal  statutory  scheme,  states  are  required  to 
provide  such  developmental,  corrective,  and  other  supportive 
services  (including  speech  pathology  and  audiology,  psychological 
services,  physical  and  occupational  therapy,  recreation,  and 
medical  and  counseling  services,  except  that  such  medical 
services  shall  be  for  diagnostic  and  evaluation  purposes  only) 
[sic]  as  may  be  required  to  assist  a  handicapped  child  to  benefit 
from  special  education   34  CFR  s.  300.13;  20  U.S.C.  s.  1401(17). 


(5) Christopher  has  been  attending  the  Hospital  School  since  April 
1991,  accompanied  by  a  registered  nurse. 
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Federal  regulations  defining  "related  services"  include  "school 
health  services"  34  CFR  s.  300.13(a).   School  health  services  are 
defined  in  turn  as  "services  provided  by  a  qualified  school  nurse 
or  other  qualified  person"   34  CFR  s.  300. 13 (b) (10) .   Medical 
services  are  defined  as.  "services  provided  by  a  licensed 
physician"  34  CFR  s.  300.13(b)(4). 

The  leading  case  interpreting  these  provisions  is  Irving 
Independent  School  District  v.  Tatro .  468  U.S.  883,  104  S.Ct. 
3371,  82  L.Ed. 2d  664  (1984).   There,  the  Court  found  that  the 
local  educational  agency  was  required  to  provide  clean 
intermittent  catheterization,  a  procedure  which  could  be  performed 
by  a  school  nurse,  as  a  related  service  to  a  student,  who 
otherwise  would  be  unable  to  attend  school.   The  Court  set  out  a 
two-pronged  test  for  evaluating  claims  that  a  particular  service 
is  related  to  a  handicapped  student's  education.   First,  the 
service  must  be  "supportive"  in  that  it  must  assist  a  student  to 
benefit  from  the  education.   Second,  the  service  roust  not  be  an 
excludable  medical  service,  rendered  for  other  than  diagnostic  or 
evaluative  purposes.   (See  Tatro.  supra  at  footnote  10.). 

Here,  the  health  care  services  sought  by  Christopher 
meet  both  prongs  of  the  test  as  explained  by  the  Court  in 
Tatro.   Christopher  requires  a  skilled  health  care  professional 
to  monitor  his  respiratory  status  and  to  provide  intermittent  and 
emergency  services,  in  order  to  attend  any  educational  program. 
Without  such  services,  Christopher  cannot  attend  school,  and  he 
cannot  benefit  from  special  education.   Therefore,  the  services 
must  be  seen  as  "supportive"  of  his  education.   Also,  it  was 
agreed  by  the  parties  that  Christopher  does  not  require  the 
constant  presence  of  a  licensed  physician.   He  does  not  require 
the  constant  presence  of  any  health  care  professional  (see 
testimony  of  Mr.  K. ,  Paulino,  Hallett) ,  but  his  respiratory 
status  must  be  monitored,  his  equipment  checked,  his  body 
repositioned  on  a  regular  basis.   He  needs  tracheal  suctioning 
from  time  to  time.   These  services  can  be,  and  have  been, 
provided  by  trained  lay  people.   (See  Mr.  K. ,  Paulino) . 
Christopher's  dependence  on  mechanical  ventilation  does  present  a 
life-threatening  emergency,  if  a  machine  should  break  or  other 
unforeseen  event  occur,  however.   Thus,  someone  sufficiently 
skilled  to  maintain  artificial  respiration  pending  machine  repair 
or  replacement  or  other  medical  intervention  needs  to  be 
immediately  available  to  Christopher.   That  person  need  not  be  a 
licensed  physician. (6)   In  Tatro.  the  Court  looked  to  the  training 
and  licensure  of  the  person  providing  the  supportive  service  to 
determine  whether  it  met  the  statutory  definition  of  a  related 
service.   The  Court  concluded  that  services  provided  by  a  nurse 
are  not  subject  to  exclusion  as  "medical  services."   Similarly,  I 
conclude  that  the  requested  one-to-one  services  are  not  "medical 
services"  as  the  term  is  used  in  the  federal  regulations  and 
interpreted  by  the  Supreme  Court.   Therefore,  I  find  that  the 


(6) There  was  some  disagreement  as  to  whether  a  registered  nurse  or 
a  respiratory  therapist  would  be  "better"  trained  for  this  type 
of  intervention. 
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services  of  a  "appropriately  trained  and  licensed  health 
professional"  are  "related  services"  and  must  be  offered  ^  « 
part  of  a  free,  appropriate  public  education  to  Christopher. 
This  finding  is  buttressed  by  turning  to  Massachusetts  law. 
State  regulations  specifically,  and  without  qualification, 
include  "nursing  services"  under  the  section  headed  "required 
education  and  treatment  services"  which  purports  to  set  out  the 
"related  services"  contemplated  under  the  Massachusetts  special 
education  scheme.   603  CMR  s.  28  par.  503. 1(c). (7) 

I  am  aware  that  my  colleague  at  the  Bureau  of  Special 
Education  Appeals  recently  concluded  that  professional  health 
care  services,  during  school  hours  and  transportation,  for  a 
ventilator  dependent  student  were  not  "related  services."  See 
In  re:  Scott  G. .  BSEA  No.  91-0778.   We  simply  and  respectfully 
differ  on  the  construction  and  application  of  the  legal 
principles  announced  in  the  Tatro  case  to  a  set  of  similar  facts. 
In  the  Scott  G.  decision,  the  hearing  officer  relied  on  the 
U.  S.  District  Court's  1986  opinion  in  Detsel  v.  Board  of 
Education  of  Auburn.  637  F.Supp.  1022  (N.D.N.Y.  1986),  637  F. 
2d  1022  (2d.  Cir.  1986),  cert,  den.  108  S.Ct.  495  (1987).   There 
the  Court  found  that  ten  year  old  Melissa  D.  required  continual 
nursing  care  in  order  to  remain  in  school.   The  court  acknowledged 
that  the  nursing  services  did  not  fulfill  the  "physician" 
requirement  set  forth  at  34  CFR  300.13(b)(4),  but  decided  that  the 
scope  and  extent  of  the  necessary  health  service  was  so  burdensome 
to  the  school  that  it  "more  closely  resemble [d]  the  medical 
services  specifically  excluded  by  s.  1401(17)  of  the  EAHCA  (now 
the  IDEA)."   Id  at  1027.   Thus  the  District  Court  imposed 
criterion  additional  to  that  stated  by  the  Supreme  Court  in  Tatro 
for  determining  whether  health  services  are  related  to  a 
handicapped  student's  education.   The  Detsel  Court  decided  that  a 
school  was  free  to  assess  whether  the  health  service  required  by  a 
student  was  so  "therapeutic"  or  so  "continual"  or  not  of  a  "simple 
nature"  as  could  be  expected  to  be  performed  by  a  school  nurse, 
before  it  agreed  to  provide  the  health  service  to  the  student  as 
a  "related  service."  The  Detsel  decision  was  cited  with  approval 
by  another  District  Court  which  found  a  severely,  multihandicapped 
student  not  entitled  to  "private  duty"  nursing  services  provided  by 
the  school,  even  though  without  such  services  the  student  could  not 
attend  school.   Bevin  H.  v.  Wright.  666  F.Supp.  71  (W.D.  Pa. 
1987). 


(7) The  state  regulatory  language  will  change  September  1,  1991, 
to  mirror  the  federal  regulation  on  "school  health  services." 
This  change  will  clarify  the  state's  intent  that  its  regulations 
be  interpreted  consistently  with  the  federal  regulations  on 
"related  services"  and  with  the  Tatro  Court's  directives. 
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But  the  Detsel  reasoning  was  soundly  rejected  by  a 
District  Court  in  Michigan  considering  a  similar  set  of  facts. 
In  Macomb  County  Intermediate  School  District  v.  Joshua  S. . 
715  F.Supp.  824  (E. D. Mi. 1989)  the  Court  found  that  the 
attendant  services  of  a  "medical  professional"  during  a  student's 
transportation  to  and  from  school  were  "related  services"  as 
defined  at  20  U.S.C.  s.  1401(17).   The  Court  found  that  the 
requested  services  met  the  two-prong  Tatro  test  as  they  were 
both  "supportive"  in  that  they  permitted  the  child  to  benefit 
from  the  special  education  program,  and  "non-medical"  in  that 
they  required  the  services  of  a  health  care  professional  who  was 
not  a  licensed  physician.   The  Court  explained: 

The  difficulty  this  court  has  with  both  Detsel  and 
Bevin  are  their  failure  to  adhere  to  certain  principles 
developed  in  Tatro.   Due  to  this  failure,  the  decisions 
are  not  entirely  clear  as  to  whether  the  disputed 
services  were  rejected  as  not  representing  "supportive 
services"  under  the  EAHCA,  or  whether  they  fell  within 
the  "medical  services"  exclusion.   Rather,  Detsel 
concludes  that  while  the  disputed  services  did  not 
actually  meet  the  statutory  and  regulatory  definition 
of  medical  services,  given  that  the  regulation 
specifically  addressed  physician-performed  services, 
denying  the  services  "is  in  keeping  with  [the 
regulations' s]  spirit  637  F.  Supp.  at  1022.   The  Court, 
however,  believes  that  this  conclusion  ignores  the 
spirit  of  the  EAHCA  itself.   As  Tatro  repeatedly 
stressed,  the  reason  for  mandating  the  provision  of 
supportive  services  under  the  EAHCA  is  to  guarantee 
handicapped  students  an  opportunity  to  gain  an 
education.   If  granting  such  an  opportunity  entails 
furnishing  medically-related  services  short  of 
requiring  a  licensed  physician,  we  believe  such 
services  are  the  student's  right.   Moreover,  the  EAHCA, 
its  legislative  history,  and  its  regulations  are  void 
of  any  suggestion  that  states  are  free  to  decide,  on 
the  basis  of  the  cost  and  effort  required,  which 
related  services  fall  within  the  medical  services 
exclusion.   The  Court  therefore  rejects  Detsel 's 
conclusion  that  services  provided  by  a  nurse,  no  matter 
how  comprehensive,  are  medical  services  entitled  to 
exclusion  under  the  EAHCA. 

Macomb  County,  supra .  at  826.   See  Thomas  v.  Cincinnati  Board 
of  Education.  EHLR  441:517  (S.D.Oh. 1989) ,  rev ' d . .  918  F.2d  618 
(6th  Cir.  1990)  on  facts  indicating  student  could  benefit  from 
provision  of  special  education  and  related  services  at  home  and 
could  not  benefit  from  a  mainstreamed  setting;  Dept.  of  Ed. 
State  of  Hawaii  v.  Katherine  D. .  727  F.2d  809  (1983) 

There  is  no  case  directly  on  point  in  this  jurisdiction. 
Therefore,  I  look  to  the  first  Circuit's  most  recent  major  decision 
interpreting  the  Federal  special  education  statutes  and 
regulations  for  guidance  on  how  that  Court  would  view  the  issue 


19 


^J3~3</ 


of  responsibility  for  health-related  services  for  handicapped 
students.   Asked  to  decide  whether  a  school  district  may  require 
that  a  severely  multi-handicapped  child  show  some  "benefit"  from 
special  education  services,  the  Circuit  Court  in  Timothy  W.  v. 
Rochester .  N.  H.  School  District.  875  F.  2d  954  (1st  Cir.  1989) 
found  that  public  schools  must  provide  educational  services  to 
all  handicapped  students,  regardless  of  the  severity  of  the 
disability.   Rejecting  a  "benefit"  test,  the  Court  concluded  that 
Congress1  primary  goal  in  establishing  the  special  education 
system  was  to  provide  access  to  services,  not  results  from  the 
services.   (See  also,  Garrity  v.  Gallen.  522  F.Supp.  171  (D.N.H. 
1981),  affd.  697  F.2d  452  (1st  Cir.  1983)).   The  Court  reviewed 
the  legislative  history  of  the  EAHCA  (now  IDEA)  finding  that 
Congress  expressed  clear  intent  that  the  term  educational 
services  be  construed  broadly  and  flexibly  so  as  to  meet  the 
unique  learning  needs  of  each  handicapped  student.   For  example, 
the  Court  quoted  Education  Committee  Hearings  on  EAHCA 
regulations: 

The  bill  amended  the  term  "special  education"  to 
clarify  that  services  provided  should  be  designed  "to 
meet  the  unique  educational"  needs  of  the  handicapped 
child,  and  stated  that  "it  is  the  intent  of  the 
Committee  that  the  term  'unique  educational  needs'  be 
broadly  construed  to  include  the  handicapped  child's 
academic,  social,  health,  emotional,  communicative, 
physical,  and  vocational  needs."   H.R.Rep.  No.  410, 
98th  Cong.,  1st  Sess.  19  (1983).  reprinted  in  1983 
U.S. Code  Cong.  &  Admin.  News  2088,  2106.   Timothy  W. . 
supra .  at  967  (emphasis  added) . 

The  Court  also  discussed  with  approval  a  long  line  of  cases 
involving  related  services  in  which  the  educational,  social, 
emotional  and  medical  needs  of  a  student  were  so  "intimately 
intertwined,"  that  they  could  not  be  separated  into  educational 
and  non-educational  categories.   Id.  at  970.   Given  the  first 
Circuit's  committment  to  access  to  educational  services  for  all 
handicapped  students,  and  its  strict  reading  of  the  Federal 
special  education  law's  language,  I  expect  that  the  Court  would 
approve  of  the  reasoning  of  the  District  Court  in  Macomb  over 
that  of  the  Detsel  Court.   A  decision  that  the  professional 
health  care  services  required  by  Christopher  in  order  to  access 
the  only  available  appropriate  educational  program  are  "related 
services"  under  the  IDEA  (formerly  EAHCA)  would  be  consistent 
with  the  Court's  holding  in  Timothy  W. . 

Additional  support  for  this  conclusion  is  available  by 
turning  to  the  Massachusetts  special  education  regulations.   The 
list  of  related  services  required  to  be  provided  to  handicapped 
students  specifically  includes  "nursing  services."   603  CMR  s.  28 
par.  503.   There  is  no  qualifying  language.   The  regulations 
do  not  speak  of  the  type  or  extent  or  duration  of  nursing 
services.   The  Massachusetts  regulations  are  consistent  with  the 
Tatro  test,  and  do  not  reflect  the  additional  considerations 
imposed  by  the  Detsel  court.   The  Scott  G.  decision,  adopting  the 
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reasoning  in  Detsel .  found  the  services  needed  by  Scott  to  be 
beyond  the  competence  and  the  traditional  responsibilities  of  a 
"school  nurse."   I  reject  this  characterization  of  required 
nursing  services  for  two  reasons.   First,  I  find  no  statutory  or 
regulatory  language  limiting  nursing  services  to  those 
traditionally  provided  by  a  school  nurse. (8)   Second,  in  the  unique 
setting  of  the  Hospital  School,  an  environment  which  is  designed 
specifically  to  address,  accommodate,  treat  and  monitor  students 
with  severe,  life-long  health  needs,  the  term  "school  nursing" 
loses  its  common  meaning.   Nursing  and  personal  care  assistance 
are  already  integral  parts  of  the  Hospital  School  program  for 
all  its  students.   Already  there  are  students  with  quadriplegia 
and  compromised  respiratory  status  who  require  the  same  type  of 
interventions  and  assessments  as  Christopher.   To  limit  the 
available  health  related  assistance  at  the  Hospital  School  to 
"traditional  school  nursing"  would  eliminate  the  Hospital 
School's  very  function.   It  would  also  contravene  federal  and 
state  mandates  for  the  design  of  individually  tailored  programs 
to  meet  each  handicapped  student's  unique  needs. 

C.    Fiscal  and  Programmatic  Responsibility 

As  noted  before,  all  parties  have  worked  cooperatively 
throughout  this  long  process  in  an  attempt  to  secure  an 
appropriate  educational  placement  for  Christopher.   Inevitably, 
though,  each  party  says  another  is  ultimately  responsible  for 
bearing  the  costs.   In  assessing  the  scope  of  each  party's 
responsibility  I  have  considered  the  extent  of  efforts  by  each 
party  to  search  for,  design,  or  modify  programs  to  accommodate 
Christopher's  needs,  the  good  faith  of  the  position  taken  at  the 
hearing,  the  language  and  intent  of  the  interagency  agreement 
between  DOE  and  DPH,  and  the  fact  that  Federal  law  vests  ultimate 
responsibility  for  special  education  programming  with  the  DOE,  in 
addition  to  the  typical  residence  factors.   I  make  the  following 
findings: 

1.     Tewksbury,  as  Christopher's  mother's  residence, 
is  responsible  for  developing  an  appropriate  IEP  and  assuring  its 
implementation.   It  has  discharged  its  responsibilities  admirably 
under  the  circumstances.   Tewksbury  argued  that  it  is  not  a 
responsible  LEA  (local  educational  agency)  because  Christopher's 
mother  entered  a  rehabilitation  hospital  and  is  no  longer  a 
Tewksbury  resident.   I  find  that  a  person  does  not  lose  her 
status  as  a  town  resident  through  enrollment  in  a  residential 
treatment  center.   Absent  further  proof  of  establishment  of  a  new 
residence,  Tewksbury  is  one  of  Christopher's  LEAs.   Tewksbury 
may  apply  to  the  DOE  for  a  formal  determination  of  residence 
pursuant  to  603  CMR  s.  28  par.  202 .1 (e) (ii) . 


(8) If  that  reasoning  prevailed,  it  is  likely  that  Amber  T.  would 
still  be  at  home. 
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2.  North  Middlesex,  as  the  school  district  in  which 
Christopher's  father  resides,  is  also  responsible  for  developing 
an  appropriate  IEP  and  assuring  its  implementation.   North 
Middlesex  argued  that  it  should  not  be  responsible  for  funding  a 
portion  of  Christopher's  placement  at  the  Kennedy  Day  School, 
because  it  was  not  an  appropriate  educational  placement.   North 
Middlesex  did  not,  however,  undertake  on  its  own  a  search  for  an 
appropriate  program  for  Christopher.   Neither  did  it  design  a 
different  educational  model  for  him  nor  challenge  the  Tewksbury 
TEAM'S  conclusion  that  the  Hospital  School  offered  the  only 
available  appropriate  program.   While  it  voluntarily  joined 
Tewksbury 's  efforts  to  secure  appropriate  programming  for 
Christopher,  it  took  no  additional  actions  designed  to  shorten 
Christopher's  stay  at  Franciscan  Children's  Hospital  or  to  speed 
his  admission  to  the  Hospital  School.   Given  the  fact  that,  at 
the  time  Christopher  attended  the  Kennedy  Day  School,  no  less 
restrictive,  alternative  schooling  arrangements  existed,  North 
Middlesex  cannot  be  relieved  of  its  responsibility  solely  by 
claiming  the  higher  ground  that  it  cannot  fund  inappropriate 
placements. 

3.  As  discussed  above  (see  pp  6)  the  Hospital 
School  is  jointly  run  by  DOE  and  DPH.   This  cooperative  venture 
is  mandated  by  statute  (see  M.G.L.  C.71B,  and  c.lll  s.62;  20 
U.S.C.  s.1412)  and  affirmed  by  the  agreement  between  the  state 
agencies.   Although  each  agency  argued  that  it  had  spheres  of 
responsibility  separate  and  apart  from  the  other,  it  is  apparent 
upon  review  of  the  real  operations  of  the  Hospital  School  that 
the  functions  and  services  of  the  two  agencies  are  inextricably 
intertwined.   Both  provide  services  that  are  designed  to  meet  the 
unique  educational  needs  of  the  individual  student,  construing 
the  term  "educational"  in  its  broadest  sense  and  with  the 
recognition  that  all  students  at  the  Hospital  School  present 
long-term  health  and  adaptive  living  concerns.   The  educational 
program  at  the  Hospital  School  is  not  confined  to  a  9  -  3  school 
day.   Education  takes  place  in  the  afternoon  recreation  programs, 
through  structured  evening  activities,  and  during  informal 
contacts  among  students  and  staff.   The  TEAM  found  that 
Christopher  needed  the  entire  educational  program  offered  at  the 
Hospital  School  in  order  to  receive  the  maximum  feasible  benefit 
from  the  placement.   The  evidence  presented  at  the  hearing  amply 
supports  that  conclusion. 

DOE  and  DPH  must  jointly  provide  the  educational  program 
that  meets  Christopher's  learning  needs.   Having  found  previously 
that  one-to-one  nursing  services,  required  by  the  Hospital  School 
as  a  condition  of  Christopher's  admission,  are  services  related 
to  his  special  education,  it  follows  that  DOE  and  DPH  must 
arrange  for  and  provide  those  services  as  a  part  of  Christopher's 
total  education  at  the  Hospital  School.   Without  additional 
nursing  services  the  program  is  not  accessible  to  Christopher. 
As  state  providers  of  special  education,  DOE  and  DPH  are 
required  to  meet  all  the  educational  needs  of  the  students  they 
serve,  and  to  ensure  that  the  program  is  accessible  in  its 
entirety. 
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DOE  took  the  position  that  it  passively  provides  academic 
services  to  youngsters  who  are  admitted  to  the  Hospital  School • s 
rehabilitation  program.   Therefore,  DOE  argued,  LEAs  should  fund 
any  additional  services  required  by  the  Hospital  School.   I  find 
DOEs  "hands  off"  approach  troubling.   Not  only  do  the  facts 
indicate  that  DOE's  service  role  extends  beyond  the  academic  day, 
the  law  requires  that  DOE  actively  assure  that  each  child  in  any 
program  under  its  supervision  receives  all  appropriate  services. 
When  there  is  but  one  appropriate  program  in  the  Commonwealth  for 
students  with  particular  types  of  disabilities,  and  that  program 
is  directly  sponsored  by  the  DOE,  the  DOE  has  an  affirmative 
obligation  to  ensure  access  to  the  program,  through  modifications 
if  necessary,  to  any  student  who  would  be  appropriately  served. 
Here,  throughout  eighteen  months  of  negotiations,  requests  and 
hearings,  DOE  never  offered  to  provide  the  related  service  that 
would  have  made  the  Hospital  School  program  accessible  to 
Christopher.   I  find  that  the  nursing  services  necessary  for 
Christopher  to  benefit  from  the  Hospital  School  program  should 
be  provided  as  an  integral  component  of  a  comprehensive 
educational  program  for  him.   They  are  not  additional  therapeutic 
services,  which  might  be  billed  to  the  LEA,  but  are  akin  to 
structural  modifications  required  for  basic  service  delivery  to 
an  otherwise  qualified  student.   The  LEAs  are  responsible  for  the 
cost  of  an  appropriately  comprehensive  Hospital  School  program 
for  Christopher  to  exactly  the  same  extent  as  they  would  be 
responsible  for  any  other  resident  student  enrolled  therein. 

IV.    Section  504. 

Turning  now  from  the  discussion  of  appropriate  educational 
services  under  the  IDEA,  I  address  the  student's  claims  under  the 
separate  analytical  framework  of  the  federal  anti-discrimination 
statute,  29  U.S.C.  s.  794.   I  find  that  DPH  and  DOE  have  violated 
Section  504  of  the  Rehabilitation  Act  of  1973  by  failing  to 
reasonably  accommodate  the  severity  of  Christopher's  handicap, 
thereby  excluding  him  from  participation  in  the  only  appropriate 
educational  program  otherwise  available  to  him. 

Section  504  of  the  Rehabilitation  Act  provides,  in 
pertinent  part,  as  follows: 

No  otherwise  qualified  individual  with  handicaps 
in  the  United  States,  as  defined  in  section  7(8) 
[29  U.S.C.  s.  706(8)],  shall,  solely  by  reason  of 
her  or  his  handicap,  be  excluded  from  the 
participation  in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any  program  or 
activity  receiving  Federal  financial  assistance. 

Here  both  the  DOE  and  DPH  receive  federal  financial  assistance. 
And  it  is  clear  that  Christopher  meets  the  criteria  for  admission 
as  a  resident  to  the  Hospital  School.   But  for  his  use  of  a 
positive  pressure  ventilator  Christopher  would  now  be  a  resident 
student  at  the  Hospital  School.   (Britt,  Schwartz).   The  clear 
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weight  of  the  evidence  thus  indicates  that  Christopher  was  denied 
admission  to  the  Hospital  School  "solely  by  reason  of  . . .  his 
handicap."   Having  established  a  threshold  violation  of  Section 
504,  the  inquiry  then  turns  to  whether  the  DPH/DOE  failure  to 
make  the  modifications  necessary  to  permit  Christopher's 
participation  in  its  program  was  reasonable. 

The  leading  case  discussing  the  application  of  Section  504 
in  educational  settings  is  Southeastern  Community  College  v. 
Davis .  442  U.S.  397,  99  S.Ct.  2361  (1979).   There  the  Supreme 
Court  found  that  the  College  did  not  violate  Section  504  by 
refusing  to  provide  an  interpreter  for  a  hearing  impaired 
applicant  to  its  nursing  program.   The  Court  discussed  the  nature 
of  the  nursing  program  with  particular  attention  to  its  clinical 
features.   It  concluded  that  the  hearing-impaired  applicant  could 
not  meet  all  the  program  requirements  even  with  an  interpreter. 
A  federally  assisted  program,  the  Court  held,  is  required  to 
make  only  "reasonable  accommodations"  to  an  otherwise  qualified 
individual's  disability.   Reasonable  accommodations  are  those 
which  do  not  impose  undue  financial  and  administrative  burdens  or 
which  do  not  require  a  fundamental  alteration  to  the  nature  of 
the  program  442  U.S.,  at  410,  99  S.  Ct.,  at  2369.(9) 

In  the  instant  case  the  parties  are  agreed  that  the  program 
modifications  required  to  permit  Christopher  to  enroll  in  the 
entire  Hospital  School  program  are:   24  hour  physician  coverage, 
enhanced  nursing  and  respiratory  staff,  and  minor  structural 
changes  to  the  buildings.   (see  p.  8) .   Given  the  Hospital 
School's  dual  status  as  hospital  and  a  specialized  school  for 
physically-impaired,  medically  needy  children,  the  modifications 
sought  by  Christopher  certainly  do  not  require  a  fundamental 
alteration  in  the  nature  of  its  program.   Indeed,  as  Mr.  Britt 
and  Dr.  Schwartz  testified,  the  staff  and  structural 
modifications  are  consistent  with  the  Hospital  School's  mission 
and  its  long-term  goals.   With  the  modifications  in  place  the 


(9) The  Court's  directive  has  been  codified  in  the  Regulations 

promulgated  under  Sec.  504 

For  example,  45  C.F.R.  s.84 . 12 (c) (1989) (DHHS  regulation) 

provides: 

In  determining  pursuant  to  paragraph  (a)  of  this  section 
whether  an  accommodation  would  impose  an  undue  hardship  on 
the  operation  of  a  recipient's  program,  factors  to  be 
considered  include: 

(1)  The  overall  size  of  the  recipient's  program  with  respect 
to  number  of  employees,  number  and  type  of  facilities,  and 
size  of  budget; 

(2)  The  type  of  the  recipient's  operation,  including  the 
composition  and  structure  of  the  recipient's  workforce;  and 

(3)  The  nature  and  cost  of  the  accommodation  needed. 
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Hospital  School  would  be  capable  of  more  fully  and  fairly  meeting 
its  statutory  obligations  and  educational  aspirations. (10) 

The  DPH  argued,  however,  that  the  proposed  modifications 
were  too  costly  and  too  burdensome  to  undertake  for  one  student  in 
the  current  fiscal  climate.  I  agree  that  the  modifications  are 
costly,  but  they  are  also  required  by  the  law  to  ensure  fair  and 
equal  access  to  the  Commonwealth's  services.   The  estimated  one 
million  cost  (see  Britt,  Schwartz,  Joost)  to  establish  a 
properly  staffed  and  equipped  respiratory  unit  for  Christopher 
does  not  appear  excessive  when  compared  to  his 
current,  comparable  annual  bills  in  unnecessary  acute-care 
settings.   Though  $1  million  dollars  is  an  enormous  sum,  it  is 
but  a  fraction  of  a  percent  of  the  combined  DPH/DOE  annual 
budget.  The  fact  that  the  services  arranged  specifically  for 
Christopher  could  benefit  an  additional  nine  students 
significantly  recasts  the  financial  'burden'  the  start-up  costs 
are  claimed  to  represent.   Interestingly,  Mr.  Britt  speculated 
that  a  state-of-the-art  unit  designed  to  accommodate  Christopher 
could,  within  a  few  years,  pay  for  itself  or  even  become 
profitable  for  the  Hospital  School,  due  to  the  unmet  demand  for 
that  type  of  service.   The  one  million  dollars  can  be  viewed  more 
properly  then  as  an  investment  in  the  future,  in  the  potential  of 
the  most  severely  physically  compromised  of  our  students,  in  the 
infrastructure  of  the  state's  services  to  its  disabled  population, 
and  in  the  state's  committment  to  affirming  the  right  of  every 
child  to  an  appropriate  education.   The  administrative  burden  of 
requesting  funding  for  the  necessary  modifications  (see  p.  8)  is 
real,  but  it  is  not  different  in  type,  scope,  or  time  than  that 
undertaken  by  every  state  agency  annually  and  by  DPH  more  often. 
The  administrative  challenge  of  establishing  and  overseeing  the 
necessary  modifications  to  the  Hospital  School  program  is  unlikely 
to  be  particularly  burdensome  given  its  congruence  with  the 
facilities  and  programming  already  in  place  there.   Thus,  I  find 
that  the  accommodations  necessary  for  Christopher's  enrollment  at 


(10) DPH  argued  that  admission  as  a  resident  to  the  Hospital  School 
is  fundamentally  a  medical  decision  and  not  one  within  the 
jurisdiction  of  the  BSEA.   (See  Britt,  Schwartz) .   While  it  is 
clear  that  there  are  criteria  other  than  medical  condition  that 
affect  the  Hospital  School's  admission  process,  the  evidence  did 
establish  that  Christopher  was  denied  admission  based  on  the 
Medical  Director's  opinion  that  he  could  not  be  medically  managed 
with  the  resources  currently  available  at  the  Hospital  School. 
Dr.  Schwartz  testified  that,  in  Christopher's  case,  the 
admissions  decision  reflected  her  best  professional  medical 
judgment.   I  do  not  intend  to  disturb  that  judgment.   This 
decision  does  not  order  Christopher's  admission  to  the 
Hospital  School.   It  does,  however,  assume  that  the  conditions 
preventing  Christopher's  admission  will  be  removed,  and  that  Dr. 
Schwartz  will  be  able  to  contribute  an  individual,  rather  than  a 
categorical,  medical  assessment  to  the  admissions  committee. 
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the  Hospital  School:   additional  non-acute  medical  and  health 
care  staff  and  some  structural  modifications,  are  "reasonable" 
under  the  unique  circumstances  presented  in  this  case.   Since  the 
Hospital  School  is  a  joint  DPH/DOE  venture,  I  find  that  the 
agencies  are  jointly  responsible  for  ensuring  that  the  reasonably 
necessary  modifications  are  commenced  immediately.   While  the 
agencies  are  free  to  decide,  based  on  their  respective  areas  of 
expertise  and  funding,  how  to  allocate  the  labor  and  cost 
associated  with  the  modifications,  jurisdictional  disputes 
cannot  be  permitted  to  delay  implementation  of  this  decision. 

V.    Transportation . 

Pending  issuance  of  a  final  Bureau  decision  in  this  matter, 
and,  I  presume,  pending  the  reasonably  necessary  modifications  in 
the  Hospital  School  program  that  would  permit  Christopher's 
residential  enrollment  therein,  Christopher  is  attending  the 
academic  portion  of  the  Hospital  School  program  and  living  at  New 
England  Sinai  Hospital.   He  rides  a  specially  equipped  ambulance 
with  a  registered  nurse.   The  trip  takes  approximately  ten 
minutes  each  way.   A  good  deal  of  the  testimony  at  the  hearing 
concerned  the  necessary  qualifications  of  the  ambulance 
attendant  and  the  responsibility  for  paying  for  attendant 
services.   The  parties  requested  that  the  Hearing  Officer  resolve 
both  issues.   I  decline  to  resolve  the  first.   The  qualifications 
and/or  licensure  of  a  "licensed  health  care  professional" 
necessary  to  permit  Christopher  to  safely  ride  to  and  attend 
school  is  a  matter  for  Christopher,  his  parents,  his  health-care 
team,  and  other  affected  parties,  to  agree  upon.   I  am  not  in  a 
position  to  undertake  a  "risk-benefit  analysis"  for  Christopher 
(see  Hallett) .   Once  agreed  upon,  however,  so  long  as  the 
services  do  not  require  the  presence  of  a  licensed  physician,  the 
attendant  services  are  related  services  in  that  they  are 
"supportive"  and  necessary  to  permit  Christopher  to  benefit  from 
his  special  education  program.   (See  discussion  above  at  IIB) .   In 
this  case,  Christopher  rides  to  and  from  the  Hospital  School  only 
because  the  appropriate,  residential  program  operated  there  by 
DPH/DOE  is  not  accessible  to  him.   Given  DOE's  charge  of  ultimate 
responsibility  for  ensuring  appropriate  educational  programming, 
as  well  its  failure  over  time  to  actually  provide  such 
programming  to  Christopher,  I  find  the  equities  tip  toward 
requiring  the  DOE  to  assume  the  costs  of  the  transportation 
attendant,  which  at  least  makes  part  of  the  Hospital  School 
program  accessible  to  Christopher.   The  transportation  services 
are  integral  to  the  provision  of  the  currently  available, 
appropriate  educational  program  for  Christopher,  and  are  more 
properly  viewed  as  a  part  of  his  Hospital  School  program  for 
which  the  DOE/DPH  is  responsible,  than  as  an  adjunct  to 
transportation  which  might,  under  other  circumstances,  be  funded 
by  the  LEAs. 
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V.   Closing 

Therefore,  based  on  the  clear  preponderance  of  the  evidence, 
and  the  weight  of  the  applicable  law,  I  find  that  the  residential 
program  at  the  Massachusetts  Hospital  School  is  the  least 
restrictive,  appropriate,  placement  which  can  reasonably  assure 
that  Christopher  will  receive  the  maximum  feasible  benefit  from 
his  education.   I  find  that  the  additional  services  required  by 
Christopher  in  order  to  attend  the  Hospital  School  are  "related 
services"  and  must  be  provided  as  an  integral  part  of  a 
comprehensive  educational  program  for  him.   I  find  that  Tewksbury 
and  North  Middlesex  Regional  Schools  properly  developed  the  IEP 
calling  for  Christopher's  placement  at  the  Hospital  School  and 
diligently  undertook  advocacy  efforts  on  Christopher's  behalf.   I 
find  that  the  Massachusetts  Departments  of  Education  and  Public 
Health  are  jointly  responsible  for  the  educational  program  at  the 
Hospital  School,  and  are  jointly  responsible  for  ensuring  that 
Christopher  receives  an  individually  tailored  education  there.   I 
further  find  that  the  Hospital  School  is  required  by  the  plain 
terms  of  Section  504  of  the  Rehabilitation  Act  to  modify  its 
existing  staffing  pattern  and  structure  to  accommodate  the 
severity  of  Christopher's  disability.   Finally,  I  thank  all  the 
participants  in  this  proceeding  for  their  good  will  and  good 
humor.   We  have  all  had  a  rare  opportunity  to  hold  our  government 
and  our  principles  to  close  scrutiny,  and  to  "do  the  right 
thing." 

ORDER 

The  parties  shall  submit  a  proposed  order  consistent  with 
this  decision  to  the  Hearing  Officer  no  later  than  thirty  days 
after  the  date  of  the  decision.   The  proposed  order  shall 
contain,  at  a  minimum,  allocation  of  past  financial 
responsibilities,  a  plan  for  future  implementation  including 
assignment  of  fiscal  and  programmatic  responsibilities,  and 
proposed  timelines  for  monitoring  reports  and  for  compliance. 
The  Bureau  will  retain  jurisdiction  of  this  matter  until  full 
compliance  has  been  achieved. 


indsay  Byi/ne,  Bearing  Offl< 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Christopher  K.  BSEA  #89-1843 


DECISION  ON  MOTION 

This  matter  comes  before  the  Bureau  of  Special  Education 
Appeals  on  the  Motion  of  the  Department  of  Public  Health  to  stay 
the  Final  Order  of  the  Bureau  issued  on  August  12,  1991,  in  the 
above-captioned  matter.  The  Motion  is  supported  by  the  Department 
of  Education.  It  is  opposed  by  the  student  and  the  local 
educational  agencies.  Arguments  on  the  Motion  were  heard  on 
November  21,  1991. 

After  careful  consideration  of  the  matter  I  could  find  no 
compelling  reason  to  stay  implementation  of  the  August  12,  1991, 
decision  in  this  case.  While  the  rules  of  Adjudicatory  Procedure 
permit  an  agency  to  stay  its  own  order,  I  find  that  an  agency  stay 
in  this  instance  would  thwart  the  finality  provisions  of  The 
Federal  special  education  law  (see  20  U.S.C.  1415(c);  34  CFR 
300.509),  and  would  tend  to  prolong  resolution  of  the  dispute. 
Furthermore,  the  regulations  governing  the  Bureau's  procedures 
direct  a  dissatisfied  party  to  seek  a  stay  in  court.  603  CMR 
406.3.  Given  that  an  appeal  of  the  Bureau  decision  is  under  active 
consideration  by  the  U.S.  District  Court,  the  stay  request  is  more 
properly  lodged  there. 

Therefore,  the  Motion  for  a  stay  is  DENIED. 


By  the  Hearing  Officer, 

■  y  -    -'   x    <  -  - ,  y    < 


Lindsay  Byrne  - 

0 

Dated:   December  4,  1991 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Christopher  K.  BSEA  #89-1843 


IMPLEMENTATION  ORDERS 

On  August  12,  1991,  the  Bureau  of  Special  Education  Appeals 
issued  a  final  Decision  in  the  above-entitled  matter.  See  20 
U.S.C.  1415(e),  34  CFR  300.509;  603  CMR  406.  Given  the  complexity 
of  the  issues  addressed  in  the  Decision,  the  number  and  particuliar 
expertise  of  the  parties  involved,  and  the  anticipated  length  of 
time  before  final  resolution  of  this  dispute  in  another  forum,  the 
parties  were  invited  to  submit  proposed  implementation  plans  to  the 
Hearing  Officer  for  consideration.  It  was  an  attempt  by  the  Bureau 
to  have  the  parties  themselves  fairly  allocate  their 
responsibilities  consistent  with  the  Decision,  based  upon  a  shared 
understanding  of  the  Decision's  legal  conclusions  and  its  practical 
implications  for  the  future.  The  parties  did  not  reach  agreement 
on  how  the  August  12,  1991  Decision  should  be  implemented  pending 
judicial  appeal.  Each  presented  a  brief  argument  in  support  of  its 
proposed  Order  on  November  21,  1991.  After  careful  consideration 
of  the  arguments  of  all  of  the  parties  and  mindful  of  the 
requirement  that,  absent  an  injunction,  a  Bureau  decision  is  to  be 
implemented  immediately  (603  CMR  406.3),  it  is  ORDERED: 

1.  North  Middlesex  Regional  School  District  (hereinafter  North 
Middlesex)  shall  be  responsible  for  developing  an  appropriate 
Individualized  Education  Plan  for  Christopher  consistent  with  the 
Decision  of  the  Bureau  of  Special  Education  Appeals  of  August  12, 
1991,  and  monitoring  its  implementation; 

2.  The  Department  of  Education  shall  immediately  reimburse  North 
Middlesex  and/or  Tewksbury  Public  Schools  for  all  expenses, 
including  those  related  to  transportation  and  associated  related 
services,  that  were  incurred  as  a  result  of  securing  appropriate 
educational  programming  for  Christopher.  Such  reimbursement  shall 
be  retrocative  to  November  1,  1990,  the  date  on  which  an  IEP 
calling  for  Christopher's  placement  at  the  Massachusetts  Hospital 
was  to  have  commenced; 

3.  The  Department  of  Education  and  the  Department  of  Public  Health 
shall  be  responsible  from  and  after  the  date  of  this  Order  for 
providing  all  services  and  paying  for  all  costs  associated  with 
Christopher's  placement  at  the  Massachusetts  Hospital  School, 
together  with  all  costs  associated  with  transportation  from  New 
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England  Sinai  Hospital  to  the  Massachusetts  Hospital  School,  until 
such  time  as  the  Department  of  Education  and  the  Department  of 
Public  Health  comply  with  the  modifications  necessary  to 
accommodate  Christopher  on  a  residential  basis  at  the  Massachusetts 
Hospital  School,  or  the  LEA's  and  parents  agree  on  another 
appropriate,  less  restrictive  placement  for  Christopher; 

4.  The  Department  of  Education  and  the  Department  of  Public  Health 
shall  develop  a  Section  504  Compliance  Plan.  The  Plan  shall 
address,  at  a  minimum,  steps  and  timetables  for  construction, 
funding,  hiring,  training,  and  other  significant  events  associated 
with  the  establishment  of  a  residential  space  fully  accessible  to 
Christopher.  A  Preliminary  Compliance  Plan  shall  be  filed  with  the 
Hearing  Officer  and  served  on  all  the  parties  no  later  than  January 
15,  1991.  The  Department  of  Education  and  the  Department  of  Public 
Health  shall  thereafter  file  compliance  progress  reports  no  later 
than  the  15th  day  of  each  month. 

5.  The  North  Middlesex  Regional  School  District  and  the  Tewksbury 
Public  Schools  worked  in  close  collaboration  with,  and  diligently 
on  behalf  of,  Christopher  K.  to  secure  the  free,  appropriate  public 
education  to  which  he  is  entitled  under  20  U.S.C.  1401  et  seq.  and 
M.G.L.  c.  71B.  I  find  that  the  positions  of  the  school  districts 
and  the  student  were  congruent  and  complementary,  and  that  they 
prevailed  over  the  positions  taken  by  the  Department  of  Education 
and  the  Department  of  Public  Health. 


By  the  Hearing  Officer, 


Lindsay  Byrne   •   ,  .  .  /  \ 
Dated:   December  4,  1991 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Christopher  K.  BSEA  #89-1843 

DECISION  ON  RESIDENCY 


This  matter  comes  before  the  Bureau  on  the  Motion  of  the 
Tewksbury  Public  Schools  to  determine  the  residency  of  Ms.  Bonney 
K.  ,  mother  of  Christopher  K. .  Tewksbury  argued  that  Ms.  K. 
abandoned  her  residence  in  Tewksbury  in  March,  1991,  and  that, from 
that  time,  Tewksbury  had  no  obligations  to  Christopher  under  the 
appropriate  special  education  regulations.  (See  M.G.L.  ch.  7 IB, 
603  CMR  202.0)  A  hearing  was  held  on  the  Motion  on  November  21, 
1991,  at  the  Department  of  Education  in  Quincy,  Massachusetts. 

In  support  of  its  assertions  Tewksbury  offered  the  sworn 
testimony  of  two  witnesses  who  established  that  Ms.  K.  was  not 
present  at,  or  had  moved  from,  her  former  residence  of  5  Florence 
Avenue,  Tewksbury,  by  April,  1991.  In  addition,  Ms.  K.  submitted 
an  affidavit  stating  that  she  left  her  Florence  Avenue,  Tewksbury, 
residence  on  March  12,  1991,  with  no  intention  of  returning  to  it. 
(S-l)  The  Postmaster  of  the  Tewksbury  Post  Office  confirmed  that 
Ms.  K.  had  filed  a  change  of  address  there,  effective  September 
24,  1991,  indicating  a  move  to  Pittsfield,  Maine.  (TM-1)  No 
evidence  to  support  a  finding  that  Ms.  K.  continued  to  reside  in 
Tewksbury  after  March,  1991,  was  offered  by  any  party. 

There  being  no  evidence  to  the  contrary,  I  therefore  find  that 
Ms.  K.  is  no  longer  a  resident  of  Tewksbury.  Tewksbury  Public 
School's  obligations  to  Christopher  K.  pursuant  to  603  CMR  28.00 
ceased  nunc  pro  tunc  on  April  1,  1991. 


By  the  Hearing  Officer, 


1  \*vWnxl  \~J.MAA^ 

Lindsay  Byrne 


Dated:   January  3,  1992 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


7  Ms  /?/ 


RE:    REBECCA  B. 


BSEA  #90-1209 


DECISION 


This  decision  is  written  pursuant  to  20  USC  1401  et  seq, 
M.G.L.  chs.  30A,  71B  and  the  Regulations  promulgated  thereunder 


•  r 


A  hearing  in  the  above-noted  matter  was  convened  on 
September  27 f  19901'  in  West  Boylston,  MA,  and  thereafter  on 
October  25,  1990,  February  27,  1991  (W.  Boylston)  and  March  11, 


October  Zb,    199U,  F 
19912/  (Worcester). 


The  following  persons  were  in  attendance  for  all  or  part  of 
the  proceedings: 


Deborah  B. 
Barbara  Clurman 
James  Underwood 

Mary  Joann  Reedy 
Tom  Generelli 
Nancy  Zaitchik 
Rosemary  Kelly 
Maureen  Connors 
Jeanne  Allen 
Margaret  Terrio 
Kathleen  Lounsbury 
William  Campbell 

Marsha  Chaskelson 

Reece  Erlichman 


Parent 

Attorney  for  Parent 

Director  of  Special  Education,  Worcester 

Public  Schools  (hereafter  WPS) 

Attorney,  WPS 

Team  Chairperson,  WPS 

Special  Needs  Teacher,  WPS 

Law  Clerk  (for  Attorney  Reedy) 

Speech/Language  Pathologist,  WPS 

Occupational  Therapist,  WPS 

Teacher,  Visualy-Impaired,  WPS 

Physical  Therapist,  WPS 

Director,  Summer  Special  Education 

Programs,  WPS 

Neuropsychologist 

Hearing  Officer 


■^-/prior  thereto,  on  July  24,  1990,  the  parties  participated  in  a 
pre-hearing  conference.   As  a  result  of  same,  some  of  the  issues 
initially  in  dispute  were  resolved  outside  the  context  of  the 
hearing. 


2'The  parties  initially  agreed  that  the  record  would  remain  open 
for  submission  of  closing  memoranda  to  be  postmarked  by  March  29, 
1991,  and  thereafter  extended  the  time  for  submission  to  April  2, 
1991.   The  record  was  formally  closed  on  May  8,  1991. 
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ISSUES  PRESENTED: 

Does  the  1990-1991  IEP  proposed  for  Rebecca  by  WPS  (Exh.  S- 
1),  calling  for  her  placement  in  a  substantially  separate  program 
at  the  Mill  Swan  School,  serve  to  assure  her  maximum  feasible 
educational  development  in  the  least  restrictive  environment 
consistent  with  that  goal?   In  the  event  that  it  does  not,  would 
a  day  placement  at  the  Cotting  School  meet  said  standard? 

PROFILE/EDUCATIONAL  HISTORY  -  [Refer  to  testimony  Mrs.  B.,  Exhs. 
S-5,  P-15,  S-8,  S-9,  S-l,  S-2,  P-12,  P-13.] 

Rebecca  B.  is  an  8  year  old  multiply  handicapped, 
developmentally  delayed  child,  with  a  diagnosis  of  cerebral 
palsy,  hydrocephalus  and  secondary  seizure  disorder.   She  further 
carries  a  diagnosis  of  legal  blindness,  which  is  corrected  by 
glasses  and  thus  does  not  present  a  major  impediment  to  her 
learning.   Central  auditory  processing  difficulties  are  also 
evidenced. 

Becky  is  a  social  child  who  enjoys  peer  interaction.   She  is 
able  to  walk  independently,  dress  herself  and  toilet 
independently,  recognize  shapes,  colors,  letters  and  numbers  1- 
10.   She  furthermore  has  knowledge  of  body  parts  and 
categories.   She  speaks  in  4-5  word  phases,  using  her  speech  to 
comment,  request  and  express  opinions.   She  can  follow  2  step 
directions  (and  3-4  step  directions  with  minimal  prompting). 

Overall  functioning  (including  motor  development  and 
receptive/expressive  language  skills)  is  assessed  at  a  late  two 
to  early  three  year  level.   [Refer,  e.g.  to  Exh.  S-2,  May  1990 
school  psychologist's  report  indicating  that  Rebecca,  then  age 
8.0, tested  at  a  mental  age  of  2.11  on  the  Binet,  an  age 
equivalent  of  3.2  on  the  Beery  Developmental  Test  and  a  PPVT  age 
equivalent  of  2.8,  with  examiner  noting  that  visual  acuity  may 
have  negatively  affected  some  scores.] 

Becky  has  attended  a  language  development  day  program  at  the 
Mercy  Center  School  since  June  1985.  She  continues  in  attendance 
at  said  program  to  date.   (See  Exhs.  S-10;  S-14;  S-19.) 

The  IEP  proposed  by  WPS  for  Rebecca  for  1990-91  (entailing 
both  academic  year  and  summer  components)  is  of  the  502.4 
prototype  and  calls  for  her  placement  in  a  substantially 
separate,  small  group  program  at  the  Mill  Swan  School.   It 
further  offers  speech  therapy  three  times  weekly,  individual 
physical  therapy  three  times  weekly,  and  both  occupational 
therapy  and  vision  services  on  an  individual  basis,  each  twice 
weekly.  (Exh.  S-l,  S-45.)   It  is  parents'  rejection  of  this  IEP 
which  triggers  the  instant  appeal. 
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STATEMENT  OF  THE  EVIDENCE 

1.   Mrs.  B.,  Becky's  mother,  testified  regarding  her  daughter's 
profile  and  needs,  indicating  that  Becky  is  a  very  happy,  secure, 
well-behaved  child,  who  can  interact  appropriately  in  social 
situations. 

This  witness  stated  that  she  observed  the  proposed  Mill  Swan 
program  twice  during  this  past  year,  the  most  recent  visit  having 
taken  place  in  October,  1990.   In  addition  to  a  lengthy  classroom 
observation,  parent  met  with  the  principal  and  observed  other 
parts  of  the  special  education  wing  of  the  building.   In  Mrs. 
B.'s  opinion  the  class  proposed  by  Worcester  represents  more  of  a 
pre-school  program  than  Becky's  current  program  at  Mercy  Center. 
She  explained  that  at  Mercy  greater  emphasis  is  placed  on 
academics  and  independent  skills  whereas  at  Mill  Swan,  too  much 
time  is  devoted  to  singing,  mealtime,  preparation  for  going  home, 
etc.,  as  opposed  to  learning.   Furthermore,  pursuant  to  her 
observation,  only  one  student  in  the  targeted  Mill  Swan  class  was 
somewhat  ambulatory,  and  students  generally  did  not  play  with 
each  other  (a  social  skill  which  Becky  has  developed),  but  rather 
engaged  in  independent  play.   Mrs.  B  testified  that  the  students 
in  the  proposed  class  furthermore  did  not  go  to  the  cafeteria  for 
lunch  (eating  instead  in  the  classroom)  and  moreover  did  not  go 
out  for  recess.   In  contrast,  at  Becky's  current  Mercy  Center 
placement,  she  utilizes  the  auditorium,  gym,  cafeteria  and  does 
go  outside  for  recess. 

Mrs.  B.  testified  that  no  regular  education  students  were 
visible  in  the  hallways  surrounding  the  proposed  Mill  Swan 
classroom,  as  the  room  is  physically  located  in  an  isolated, 
segregated  wing  of  the  school,  a  wing  which  houses  only  special 
education  classes. 

In  this  witness'  opinion,  Becky  should  be  in  a  program  in 
which  the  entire  building  is  accessible  to  her,  where  she  can 
move  about,  access  the  cafeteria,  go  outside  for  recess  and 
generally  receive  her  special  education  services  in  a  more 
normalized  environment. 

Mrs.  B.  contrasted  Mill  Swan  with  Cotting,  the  program  she 
is  seeking  for  her  daughter.   She  described  Cotting 's  program  as 
one  which  approximates  a  regular  education  school,  however  serves 
handicapped  students.   That  is,  the  whole  building  is  accessible 
to  the  children  (see  floor  plan,  Exh.  P-2,  highlighting  physical 
areas  Becky  would  utilize),  after  school  activities  are 
available,  and  the  other  children  are  not  as  physically  involved 
as  the  Mill  School  population.   Cotting  would  further  afford 
Becky  small  classes,  peers  with  a  variety  of  cognitive  levels, 
and  the  availability  of  medical  backup  to  address  her  non- 
emergency and  emergency  medical  needs,  should  they  arise. 

Mrs.  B.  testified  that  she  did  observe  the  Wauweekus  School 
program  (suggested  as  an  alternative  by  WPS)  which  was  in  fact 
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more  accessible  than  Mill  Swan.   However,  staff  there  expressed 
reservations  regarding  Becky's  safety  in  the  cafeteria/recess 
situation,  were  she  to  attend. 

2.   Marsha  Chaskelson  (Ph.d.  Counselling  Psychology  and  Special 
Education;  licensed  psychologist;  certified  school  psychologist; 
see  resume  Exh.  17(c))  has  met  Becky  twice,  reviewed  her  records, 
observed  the  Mercy  Center,  Mill  Swan  and  Cotting  Schools  in 
February  1991,  spoke  to  staff  at  these  facilities,  reviewed  the 
lEPs  of  Cotting  and  Mill  Swan  peers,  reviewed  Becky's  class 
schedule,  and  authored  a  report  which  appears  in  the  record  as 
Exh.  P-17(a).   This  witness  presented  testimony  regarding  each 
program  observed,  compared  and  contrasted  them,  and  offered  her 
opinion  as  to  the  appropriateness  of  the  programs  under 
consideration  for  Becky. 

Dr.  Chaskelson  observed  Becky  (in  non-academic  activities) 
at  Mercy  Center,  during   which  time  she  noted  Becky  to  initiate 
social  interaction  and  manifest  difficulty  maintaining  focus  when 
moving  from  one  situation  to  another.   This  witness  stated  that 
Mercy  Center  teachers  informed  her  of  Becky's  tendency  to  tune 
out,  her  attentional  problems,  difficulty  keeping  pace  with  the 
group  and  hence  her  need  for  very  individualized  work.   Further 
concerns  were  expressed  by  Mercy  staff  regarding  Becky's  lack  of 
academic  progress  and  the  possibility  of  regression  in  some 
areas. 

This  witness  described  her  Mill  Swan  observation  as 
entailing  first  a  weekly  music  session  involving  two  classes 
(totalling  approximately  10  students  to  6  staff)  which  activity 
she  felt  was  beneath  Becky's  level.   Thereafter  the  class 
targeted  for  Becky  (taught  by  Ms.  Zaitchik)  participated  in  a 
group  vocabulary  lesson,  during  which  time  there  were  5  students 
present,  with  one  teacher  and  one  assistant.   Dr.  Chaskelson 
commented  that  she  did  not  feel  the  manner  of  presentation  was 
appropriate  for  Becky  given  her  needs.   That  is,  the  lesson  was 
whole  group  in  nature,  conducted  in  a  teacher  directed  format  and 
requiring  a  great  deal  of  uniformity  in  curriculum.   The  teacher 
aide  did  not  initiate  instruction  but  rather  helped  enhance 
student  participation.   During  the  time  allocated  to  addressing 
students'  individualized  IEP  goals  (which  allocation  Chaskelson 
argued  was  insufficient  for  such  purpose,  infra)  the  teacher 
worked  with  two  children  separately  while  the  three  other 
students,  placed  at  various  stations,  worked  independently  with 
the  aide  periodically  assisting  each.   In  Dr.  Chaskelson' s 
opinion  it  would  be  difficult  for  Becky  to  work  in  such 
independent  manner.   She  further  testified  that  she  did  not  feel 
Becky's  needs  could  be  met  with  the  context  of  a  large  group 
format  (i.e.,  5-6  students)  given  the  needs  presented  by  the 
students  within  the  Mill  Swan  program  and  the  staffing 
available.   She  advocated  rather  for  a  smaller  group  format  (i.e. 
2  students),  and  noted  with  concern  that  the  proposed  IEP  calls 
for  a  group  as  opposed  to  an  individual  instructional  format  for 
Becky.   This  witness  did  acknowledge  that  there  is  an  hour  and 
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fifteen  minute  block  within  the  Mill  Swan  schedule  when  many 
students  leave  for  therapies,  thereby  allowing  time  for  smaller 
groups  and  lower  student/staff  ratio. 

Of  further  concern  to  Dr.  Chaskelson,  as  per  her  report,  was 
the  amount  of  time  set  aside  for  work  on  individualized  IEP 
goals.   While  the  teacher  indicated  that  students  receive  an  hour 
per  morning  of  such  instruction  the  written  schedule  designates 
that  a  half  hour  is  allocated  to  same,  and,  as  per  Becky's 
schedule,  she  would  be  out  of  the  classroom  for  therapies  during 
two  of  the  5  scheduled  IEP  periods. 

f 

Dr.  Chaskelson  further  criticized  the  Mill  Swan  classroom  in 
terms  of  peers  available  to  Becky,  reporting  that  only  one  was 
ambulatory,  some  seemed  younger  than  Becky  and  some  students 
seemed  more  limited  than  she  in  terms  of  social  interaction 
abilities.   (This  witness  acknowledged  that  she  was  not  aware  of 
the  students'  actual  functioning  levels  in  skill  areas.)   She' 
additionally  commented  that  the  Mill  Swan  program  should  utilize 
computers  within  the  classroom  as  instructional  tools  (in 
addition  to  their  "social"  use  within  the  context  of  special 
partners) . 

In  this  witness'  view,  the  modifications  required  in  order 
to  meet  Becky's  needs  within  the  Mill  Swan  program  (to  wit : 
change  to  individualized  format/focus;  addition  of  computer 
instruction;  enhanced  medical  staffing)  are  too  significant  to  be 
feasible. 

With  regard  to  her  observation  of  the  Cotting  class  targeted 
for  Becky,  Dr.  Chaskelson  recounted  observing  a  program  entailing 
61/  students,  one  teacher,  two  assistants  and  housed  in  a  room 
equipped  with  two  computers.   As  compared  with  Mill  Swan  peers, 
the  students  as  a  whole  appeared  to  be  less  involved  in  terms  of 
physical  disabilities  ',  an  important  factor  in  Chaskelson' s 
view,  given  that  Becky  is  mobile  and  social.   They  did  however 
present  with  a  wider  range  of  functioning  levels.   Nevertheless, 
in  this  witness'  opinion,  Becky  would  fit  within  the  lower  end  of 
the  middle  range  of  students,  and  the  higher  functioning  students 
would  serve  as  good  social  peers.   Dr.  Chaskelson  acknowledged 
that  none  of  the  Mill  Swan  students  are  as  verbally  impaired  as 
two  of  the  Cotting  peers  (students  "C  and  "F),  adding  that  Becky 
would  have  difficulty  interacting  with  these  students.  (See  Exh. 


•'■/for  part  of  the  period  5  students  were  present,  but  an 
additional  student  returned  at  one  point  from  another  activity. 


'three  of  the  students  observed  were  ambulatory 
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P-4,  A-F,  IEPs/prof iles  of  Becky's  potential  Cotting  classmates.) 

In  endorsing  Cotting  as  the  program  (among  the  three 
considered)  which  could  best  meet  Becky's  needs  '  Chaskelson 
indicated  that  Becky  requires  an  educational  setting  which  can 
furnish  her  individualized  programming,  very  small  groupings, 
maximize  her  strengths  (e.g.  socialization  skills),  provide  a 
computer  instruction  component,  and  afford  appropriate  medical 
staffing.   At  Cotting,  no  large  group  '  teaching  situations  were 
evidenced  during  her  observation"1/ ,  students  were  grouped  by 
level  and  thus  were  working  on  different  materials  appropriate  to 
their  ability,  and  no  student  was  left  to  work  independently. 
Chaskelson  went  on  to  note  that  even  at  Cotting  the  need  might 
arise  to  augment  staffing  so  as  to  provide  Becky  greater  one  to 
one  attention;  however,  when  questioned  as  to  why  such  staff 
augmentation  wasn't  an  equally  applicable  option  (if  needed)  at 
Mill  Swan,  she  responded  that  the  focus  at  the  latter  facility  is 
more  group-oriented  (vs  individualized)  hence,  a  very  significant 
change  in  format/focus  would  be  required.   (It  would  necessitate 
different  teaching  strategies  and  additional  "instructional 
equipment,  as  well  as  additional  staff.) 

As  per  information  furnished  by  Cotting  staff  with  regard  to 
computer  instruction,  a  full-time  specialist  in  adaptive 
technology  is  on  staff  at  the  facility,  which  specialist  works 
both  with  students  and  consults  to  staff.   Specialized  equipment 
(e.g.  voice  output,  talking  text,  touch  screen)  was  generally 
available  within  the  classroom. 

Cotting's  medical  staffing  consists  of  2  registered  nurses, 
and  2  aides.  In-service  training  is  furnsihed  staff  in  the  area 
of  medical  needs.   There  is  also  an  infirmary  on  the  premises. 

[See  also  Exh.  P-3,  resumes  and  certifications  of  Cotting 
School  staff  persons.] 

3.   Nancy  Zaitchik  (certified  teacher,  severe  special  needs, 


/given  the  proviso  that  she  enter  Cotting  on  a  diagnostic  basis 


'the  instructional  setting  observed  entailed  1  teacher  working 
with  2  (-3)  students,  an  assistant  working  with  2  students  and 
another  assistant  working  1:1  behind  a  divider  with  a 
distractible,  impulsive  student. 


'this  witness  acknowledged  however  that  large  group  activities 
are  conducted  at  Cotting  during  certain  periods  of  the  day  (to 
wit :  mornings  and  end  of  the  day  for  meeting  and  storytime.) 
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moderate  special  needs;  see  resume  Exh.  S-32)  is  the  teacher  of 
the  class  proposed  for  Rebecca  by  WPS.   She  described  her  class 
(the  youngest  of  the  "functional  academic"  continuuim)  as 
comprised  of  7  '    multiply  handicapped  students.   The  class  is 
staffed  by  herself  and  a  full-time  assistant,  and  is  housed  in  a 
very  large  room.   (See  floor  plan,  Exh.  S-42.)   Therapies  are,  in 
some  respects,  integrated  into  the  classroom  (via,  e.g.,  on-going 
consults/observations;  weekly  language-based  lesson  within  the 
classroom  conducted  by  the  speech  therapist;  monthly  in-class 
occupational  therapy  session);  however,  students  receive  their 
individual  or  small  group  sessions  in  a  separate  room.   There  is 
a  computer  located  within  the  classroom  and  access  exists  to 
additional  computers  in  nearby  rooms.   Specialized  cartridges, 
switches,  and  many  programs  are  further  available  to  and  utilized 
by  the  students. 

Ms.  Zaitchik  characterized  the  tenor  of  the  class  and  the 
students  therein  as  very  spontaneous  and  verbal,  with  the 
children  engaging  a  great  deal  of  interaction  with  one  another. 
Four  of  the  students  are  toilet  trained  '  ,  5  are  self-feeders, 
and  all  are  able  to  talk3'.  Ms.  Zaitchik  provided  more  detailed 
information  regarding  the  seven  students  currently  in  her 
classroom,  which  testimony  maybe  summarized  as  follows:  (See  also 
Exhs.  S-25  -  S-31,  IEPs  of  students  in  proposed  Mill  Swan  class.) 

Student  #1  -  5  year  old  boy  with  cerebral  palsy;  utilizes 
wheelchair;  speaks  in  complete  sentences;  knows  colors,  ABCs,  can 
count  (1-10);  can  categorize;  can  follow  directions;  very  shy; 
needs  to  be  re-focused;  needs  multisensory  approach;  not 

mainstreamed. 

Student  #2  -  5f  year  old  girl,  very  social,  speaks  in  1-2  word 
sentences  (owing  to  physical  constraints);  non-ambulatory  (uses 
wheelchair);  near  age  level  receptively;  tube  fed;  not 
mainstreamed. 

Student  #3  -  6  year  old  girl  with  cerebral  palsy,  seizure 
disorder,  partially  blind;  ambulatory,  very  social  and  very 
verbal  (speaking  in  full  sentences);  understands  all  that  is  said 
to  her  (i.e.,  her  language  is  approximately  at  age  level);  can 


■^'Becky,  were  she  to  attend,  would  be  the  8th  and  oldest  student 
in  the  class. 


2/three  students  are  not  toilet  trained  owing  to  physical 
impossibility 


'one  child  uses  a  communication  board  but  can  also  speak  in  one 
to  two  word  sentences. 
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name  and  label  many  colors,  count  to  ten;  cognitively  - 
approximately  at  the  3i  year  old  level;  not  mainstreamed. 

Student  #4  -  8  year  old  boy  with  muscular  dystrophy;  ambulatory; 
very  social;  very  verbal;  speaks  in  complete  sentences 
(approximately  5  year  old  language  level);   requires  repitition; 
mainstreamed  for  "special  partners"  program  within  regular 
education  wing  of  the  building. 

Student  #5  -  7  year  old  boy  with  spina  bifida  and  a  seizure 
disorder;  uses  hearing  aides;  wheelchair  bound;  very  social  and 
verbal;  near  age  level  in  receptive  language  skills;  cognitively 
approximately  at  the  3|  year  level;  requires  much  repetition; 
mainstreamed  for  special  partners. 

Student  #6  -  5  3/4  year  old  boy  with  cerebral  palsy  and 
developmental  delays;  ambulatory;  follows  1-2  step  directions; 
very  social;  very  verbal,  uses  3-4  word  phrases;  very  active;  not 
attentive;  mainstreamed  for  special  partners. 

Student  #7  -  6  year  old  boy  with  Roberts  Syndrome;  wheelchair 
bound;  can  follow  2-3  step  directions;  speaks  in  content  phrases. 

Ms.  Zaitchik,  who  has  reviewed  Becky's  records,  spoken  with  Mercy 
Center  staff,  and  observed  her  on  more  than  one  occasion  at  Mercy 
Center  testified  that  she  feels  Becky  would  be  appropriately 
placed  in  her  classroom,  in  fact,  would  fit  in  perfectly. 
Firstly,  Becky  would  fall  within  the  range  of  skills  presented  by 
the  other  students.   Furthermore,  her  needs  (as  described  by 
Mercy  staff  '    and  evidenced  by  her  IEP  goals  and  objectives)  are 
similar  to  those  of  the  other  students.   Moreover,  she  would 
benefit  from  the  positive  verbal  role  models  available  as  well  as 
the  spontaneity  of  the  room  and  the  multi-sensory,  developmental 
teaching  approach  utilized. 

In  terms  of  health  and  safety  issues,  nursing  staff  is 
available,  '  an  emergency  response  team  is  in  place,  Rebecca 
would  be  accompanied  at  all  times  to  and  from  all  activities,  and 


'information  regarding  Becky  which  she  gleaned  from  Mercy 
included  the  fact  of  her  inconsistent  performance,  her  need  for 
cuing,  time  to  process  auditory  directions,  assistance  moving 
from  one  place  to  another  and  a  lot  of  1:1  attention. 


'there  are  2  nurses  assigned  to  the  building  on  an  alternating 
basis,  insuring  full-time  coverage.   (See  Exh.  S-46.)   The 
nurse's  office,  equipped  with  an  intercom  system,  is  located  less 
than  a  minute's  walk  from  Ms.  Zaitchik's  classroom.   There  is 
also  another  nurse  (assigned  to  an  individual  student)  in  the 
classroom  next  door. 
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she  would  receive  adaptive  physical  education.   This  witness 
further  testified  that  she  and  her  staff  are  very  familiar  with 
students  who  have  seizure  disorders  ' . 

With  regard  to  opportunities  for  mainstreaming,  Ms.  Zaitchik 
cited  the  special  partners  program  (a  computer  -  mainstream 
experience) ,  assemblies,  school  shows,  and  periods  when  regular 
education  students  come  into  her  classroom  to  read  to  her 
students. 

When  questioned  regarding  the  summer  program  proposed  for  1991, 
Ms.  Zaitchik  indicated  that  she  is  involved  in   the  planning  for 
same,  and  that  it  will  entail  a  5  day  per  week,  5  hour  per  day 
program,  housed  at  the  Mill  Swan  School,  with  a  full-time  nurse 
on  staff.   Students'  therapies  will  further  be  provided. 

Ms.  Zaitchik,  who  visited  the  Cotting  School  in  1990,  testified 
that  some  of  the  students  slated  as  potential  classmates  for 
Becky  were  more  physically /multiply-handicapped  than  the  students 
in  her  class  at  Mill  Swan.   She  further  noted  that  Cotting  does 
not  have  a  vision  therapist  on  staff  and  moreover  that  there  is 
no  intercom  system  in  place  for  the  school  nurse. 

Called  as  a  rebuttal  witness,  Ms.  Zaitchik  testified  that  she 
found  Dr.  Chaskelson's  testimony  very  troubling,  and  commented 
further  with  regard  to  same.   This  witness  first  indicated  that 
Dr.  Chaskelson  was  only  present  in  her  room  for  one  hour,  and 
during  that  time  observed  a  music  session  in  which  two  classes 
participated  together  for  purposes  of  socialization,  etc.   She 
took  issue  with  other  aspects  of  Dr.  Chaskelson's  findings  as 
follows:   (a)  the  characterization  of  her  classroom  as  lacking 
spontaneous/verbal  interaction  among  students;  (b)  her 
characterization  of  all  but  one  student  as  non-ambulatory;  (c) 
her  observation  regarding  unavailability  of  computers/programs  to 
students.   Ms.  Zaitchik  further  testified  that  IEP  goals  are  in 
fact  worked  on  in  on-going  'manner  throughout  the  day,  and  that 
all  children  receive  individual  attention  for  some  portion  of 
each  day  (as  needed).   This  witness  explained  that  in  addition  to 
her  full-time  assistant  there  is  also  a  floating  aide  available 
to  her  classroom.   Moreover,  she  noted  that  there  is  a  high 
absenteeism  rate  in  the  multiply-handicapped  population  with 
which  she  works. 


•^'she  noted  that  there  are  other  students  currently  in  her 

classroom  with  seizure  disorders  and  further  that  one  of  her 

students  last  year  had  a  serious  seizure  disorder  and  experienced 
seizures  at  school. 


2'despite  the  fact  that  the  written  schedule  delineates  one  block 
as  addressing  IEP  goals  (See  Exhs.  S-43,  43a) 
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4.  Maureen  Connors,  licensed  speech/language  pathologist,  Mill 
Swan  School  (see  resume,  Exh.  S-34),  is  the  therapist  slated  to 
provide  Becky  speech/language  services  pursuant  to  the  rejected 
IEP.   Such  services  would  ential  three  therapy  sessions  weekly 
outside  the  classroom  (once  individual  and  twice  in  a  small  group 
of  2:1).   However,  if  after  working  with  the  student 
modifications  in  format  were  necessary,  she  could  accommodate 
Becky  on  an  individual  basis  for  all  three  sessions.   This 
witness  further  indicated  that  in  addition  to  consulting  with  Ms. 
Zaitchik  and  spending  some  time  in  the  classroom  on  a  daily 
basis,  she  also  conducts  a  weekly,  in-class  language  lesson  with 
the  students. 

Ms.  Connors  has  reviewed  Becky's  records,  observed  her  at  Mercy 
Center,  spoken  with  the  speech  therapist  at  said  facility.   She 
further  provides  services  to  all  the  students  in  the  proposed 
Mill  Swan  class.   She  testified  that  the  Mill  Swan  students  are 
appropriate  language  peers  for  Rebecca,  and  that  in  fact  many  of 
them  would  provide  good  models  for  her.   (She  went  on  to  indicate 
that  some  are  similar  to  Rebecca  vis  a  vis  receptive  skills, 
others  with  regard  to  expressive  skills,  and  others  insofar  as 
articulation  and  language  use  skills  are  concerned.)   Ms.  Connors 
characterized  the  Mill  Swan  students  as  functioning, generally, 
between  the  3  and  4  year  old  level  in  terms  of  language  and 
characterized  the  classroom  as  language-based,  with  language 
concepts  carried  out  throughout  the  day. 

5.  Kathleen  Lounsbury  (registered  physical  therapist,  Mill  Swan 
School;  see  resume  Exh.  S-36)  has  reviewed  Becky's  pertinent 
records  and  observed  her  at  Mercy  Center.   Ms.  Lounsbury 
testified  that  pursuant  to  the  rejected  IEP  she  would  provide 
Becky  physical  therapy  services  on  an  individual  basis  three 
times  weekly.   She  indicated  that  such  services  would  be 
delivered  in  the  physical  therapy  room,  however  when  stair  skills 
or  outside  skills  e.g.,  are  being  addressed,  the  work  would  take 
place  in  the  actual  environment  appropriate  for  same. 

Ms.  Lounsbury  further  testified  that  she  is  in  the  building 
on  a  full-time  basis  and  provides  on-going  consultation  to 
classroom  as  well  as  physical  education  staff. 

6.  Jeanne  Allen,  registered  occupational  therapist  (see  resume, 
Exh.  S-35)  has  reviewed  Becky's  pertinent  records  and  observed 
her  at  the  Mercy  Center.   She  testified  that  pursuant  to  the  IEP 
under  review  she  would  provide  Becky  twice  weekly  occupational 
therapy  services  on  an  individual  basis  within  the  "ot"  room,  and 
further  a  once  monthly  small  group  session  within  the  classroom 
setting.   She  indicated  that  she  services  four  other  students  in 
Ms.  Zaitchik's  classroom. 

7.  Margaret  Terrio,  teacher  of  visually  impaired,  WPS  (see 
resume,  Exh.  S-38)  conducted  an  orientation  and  mobility 
evaluation  of  Becky  at  Mercy  Center  in  May  1990.   (See  Exh.  S- 
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6.)   She  found  that  Becky  had  good  distance  and  near  acuity  and 
was  able  to  travel  safely  an  efficiently  within  the  school  (i.e. 
walk  relatively  independently  through  the  corridors;  use  the 
bathroom  independently;  walk  up  and  down  stairs,  holding  on, 
utilizing  a  non-alternating  foot  pattern).   She  did,  however, 
require  someone  nearby  when  using  the  stairs  owing  to  her  lack  of 
depth  perception. 

This  witness  testified  that  the  vision/orientation/mobility 
services  called  for  by  the  IEP  under  review  are  relatively 
standard  for  a  student  who  is  moving  to  a  new  school  and 
attendantly  requires  orientation  to  the  environment. 

8.  William  Campbell,  Special  Education  Summer  Program 
Supervisor,  WPS  (certified,  special  education)  testified  that  a 
new  summer  program  will  be  implemented  on  site  at  the  Mill  Swan 
School  in  the  summer  of  1991.   Such  program  will  be  staffed  by 
special  educators,  aides,  therapists  and  volunteers,  and  thus 
offer  a  small  student/staff  ratio.   The  program  will  further  seek 
to  involve  non-handicapped  students,  on  some  basis,  with  the 
special  needs  students. 

Mr.  Campbell  testified  that  during  the  summer  program  students 
will  receive  the  same  level  of  therapy  services  as  called  for  by 
their  academic  year  IEPs.  (See  also  Exh.  S-45,  memorandum 
regarding  summer  program,  revealing  that  it  will  be  5  weeks  in 
duration,  have  a  nurse  on  staff  and  will,  in  addition  to 
therapies,  continue  the  language-based  programming  furnished 
students  during  the  academic  year.) 

9.  Thomas  Generelli,  TEAM  Chairperson,  WPS,  presented  historical 
information  regarding  his  involvement  in  Becky's  case,  which 
commenced  in  the  fall  of  1988.   He  further  testified  that  the 
TEAM'S  current  recommendation  for  Becky's  placement  in  a  502.4 
prototype  program  (as  opposed  to  her  prior  502.5  placement)  was 
occasioned  by  the  significant  gains  she  had  made  during  her  years 
at  Mercy  Center.   (See  specialists'  reports  noting  progress  in 
various  skill  areas,  Exhs.  S-3;  P-15,  e.g.) 

10.  James  Underwood  (Director  of  Special  Education,  WPS) 
testified  generally  about  the  Mill  Swan  School,  its  physical 
structure  and  mainstreaming  opportunities  there  available.   Mr. 
Underwood  indicated  that  when  the  Mill  Swan  School  was  built,  one 
wing  '  was  specifically  designed  to  enable  special  needs  students 
with  physical  disabilities  to  attend/participate  in  the  public 
school  experience.   Currently  Title  I  programs  as  well  as  special 
education  classes  are  housed  within  this  wing.  (See  Exh.  S-41, 
floor  plan  of  Mill  Swan  School.) 


/i.e.,  the  wing  in  which  Ms.  Zaitchik's  class  is  located 
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This  witness  testified  that  many  ma instr earning  opportunities 
exist  for  special  needs  students  at  Mill  Swan  including  special 
partners,  science  programs,  participation  in  school  activities 
and  use  of  common  physical  facilities. 

Mr.  Underwood  confirmed  his  approval  of  the  special  needs  summer 
program  slated  for  summer,  1991. 

11.   The  relative  distance/travel  time  involved  in  transporting 
Rebecca  to  the  Mill  Swan/Cotting  Schools  are  as  follows: 

Rebecca's  home  to  Cotting  -  47.5  miles  (1  hour  20  minutes  without 
traffic,  l£  hours  with  traffic) 

Rebecca's  home  to  Mill  Swan  -  5  miles  (15  minutes) 

(See  Exh.  S-44,  memorandum  from  transportation  department,  WPS) 

FINDINGS  AND  CONCLUSIONS 

Rebecca  B.  is  a  child  with  special  needs  and  attendantly,  a 
child  with  a  disability,  falling  within  the  purview  of  20  USC 
1401  et  seq.  and  M.G.L.  ch.  71B.   As  such,  she  is  entitled  to  a 
free,  appropriate  public  education  and  an  IEP  which  assures  her 
maximum  feasible  educational  benefit  in  the  least  restrictive 
environment  consistent  with  that  goal.   Neither  her  status  or 
entitlement  is  here  in  dispute.   Furthermore,  there  is  general 
agreement  among  experts  for  both  parties  as  to  the  nature  and 
extent  of  her  needs.   (See  Profile,  supra. )   The  controversy  in 
the  instant  case  is  thus  limited  to  the  matter  of  placement,  with 
parent  arguing  in  favor  of  a  private  day  program  at  the  Cotting 
School  and  Worcester,  for  Rebecca's  participation  in  the 
substantially  separate  program  at  Mill  Swan. 

It  is  my  determination  based  upon  a  preponderance  of  the 
evidence  presented  that  the  Mill  Swan  program  proposed  by  WPS 
would  serve  to  maximize  Rebecca's  educational  development  and  so 
do  in  the  least  restrictive  environment  consistent  with  that 
goal.   I  further  find  that  the  Cotting  School  placement  would  not 
meet  the  dual  criteria  of  said  standard  in  that  it  is  not  the 
least  restrictive  program  which  can  maximize  her  educational 
development.   My  analysis  follows. 

A  review  of  the  proposed  IEP  as  well  as  the  specific 
components  of  the  Mill  Swan  program  (staffing,  services, 
therapies,  peers),  when  considered  in  light  of  Becky's  profile, 
reveals  it  to  be  responsive  to  her  identified  needs  and 
consistent  with  the  vast  weight  of  credible  expert  opinion  as  to 
requisite  special  education  intervention  for  her.   Mill  Swan 
would  offer  her  a  small,  structured,  language  based  classroom 
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environment  which  is  staff-intensive  '  and  taught  by  a  certified, 
well  credentialed  lead  teacher,  experienced  in  instructing 
multiply  handicapped  students.   Individualized  programming,  which 
all  experts  agree  is  a  critical  factor  in  Becky's  education,  is 
in  fact  an  integral  component  of  the  Mill  Swan  program  and  IEP 
goals  are  addressed  on  a  regular,  on-going  basis  throughout  the 
students'  day.   (Testimony  in   this  regard  was  offered  by  Ms. 
Zaitchik  in  order  to  clarify  the  terms  of  the  written  schedule 
which,  as  submitted,  designates  only  period  as  specifically 
allocated  to  IEP  goals.)   The  goals  and  objectives  proposed  for 
Becky  by  Mercy  Center  staff  '  who  have  been  involved  in  her 
education  for  the  past  5  years  are  specifically  and  in  all 
respects  incorporated  into  her  IEP.  (See  Exhs.  P-9,  S-l, 
reflecting,  as  recommended  by  Mercy  Center,  that  receptive  and 
expressive  language  skills,  as  well  as  auditory,  visual,  fine 
motor,  gross  motor  and  social  skills  will  be  addressed  in  the 
Mill  Swan  program.) 

The  nature  of  the  students  with  whom  Rebecca  would  share  her 
classroom  experience  is  yet  another  positive  feature  of  the  Mill 
Swan  program.   I  am  persuaded  by  (a)  their  IEPs;  (b)  the 
testimony  of  their  teacher,  Ms.  Zaitchik3' ;  and  (c)  the  opinion 
of  their  speech  therapist,  that  the  Mill  Swan  students  are 
appropriate  peers  for  Rebecca.   They,  like  she,  are  multiply 
handicapped  and  present  with  deficits,  needs  and  skill  levels 
similar  in  many  respects  to  hers.   They  further  require  the  use 
of  teaching  approaches  and  methodologies  which  would  be 
beneficial  to  Becky.   Moreover,  as  a  group,  they  are  a  social  and 
interactive  unit,  comprised  of  3  students  who  are  ambulatory  and 


1^Were  Becky  to  attend  Mill  Swan  there  would  be,  at  a  maximum,  8 
students  to  two  full-time  classroom  staff.   A  floating  aide  is 
also  available  as  needed.   Individual  students  leave  the 
classroom  for  therapies  during  designated  periods  of  the  day, 
thus  the  student  staff  ratio  is  further  reduced  during  these 
periods.   The  high  rate  of  absenteeism  among  the  population  of 
multiply  handicapped  students  is  yet  another  factor  to  be 
considered  when  assessing  level  of  staffing.   Finally,  in 
addition  to  full-time  staff,  therapists/consultants  participate 
in  the  classroom  on  given  occasions.  (Testimony  Zaitchik) 


'I  note  with  some  degree  of  puzzlement  that  no  one  from  Mercy 
Center  was  called  to  testify  in  this  matter.   Given  that  Rebecca 
has  attended  said  facility  for  her  entire  academic  career,  such 
educators  would,  presumably,  be  uniquely  qualified  to  offer 
credible  and  valuable  information  as  to  her  educational  needs. 


3/who,  in  an  educational  sense  is  perhaps  the  person  who  can  best 
attest  to  their  skills,  strengths,  needs  and  deficits 
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some  students  who  are  quite  verbal  (testimony  Zaitchik;  Connors). 
In  this  regard  they  would  serve  as  good  verbal  models  for  Becky, 
and  afford  her  the  opportunity  to  capitalize  on  her  strong  social 
and  interpersonal  skills. 

The  therapies  consistently  recommended  for  Becky  by  experts 
are  also  available  to  her  through  Mill  Swan.   (See,  e.g.  Exh.  S- 
9,  Mercy  Center  evaluation;  Exh.  P-15,  NEMC  evaluation.) 
Pursuant  to  the  proffered  IEP,  she  would  receive  multiple 
sessions  weekly  of  speech,  occupational,  physical  and  vision 
therapies,  all  delivered  by  appropriately  certified  and  well 
credentialed  providers.  And,  in  addition  to  individual  and  small 
group  services  delivered  outside  the  classroom  context,  some 
facets  of  the  therapies  would  be  integrated  into  the  classroom 
program  as  well.  (Ms.  Zaitchik.) 

Given  that  Becky  is  a  child  with  a  seizure  disorder1',  her 
health  and  safety  during  school  hours  must  be  a  critical  concern 
for  all  involved  in  her  education.   The  record  reveals  Mill  Swan 
to  be  well-equipped  to  address  these  issues.   The  school  is 
staffed  by  a  full-time  nurse,  and  there  is  an  additional  nurse  in 
an  adjacent  classroom  (assigned  to  an  individual  student).   The 
nurse's  office,  which  is  located  in  close  proximity  to  Ms. 
Zaitchik 's  classroom,  is  furthermore  equipped  with  an  intercom 
system.   Finally,  the  staff  is  experienced  in  working  with 
students  with  seizure  disorders. 

An  extended  year  component  is  contemplated  by  the  IEP 
proposed  and  would  be  offered  at  Mill  Swan.   Summer  services 
would  entail  both  a  continuation  of  academic  year  language-based 
programming  as  well  as  the  therapies  which  Rebecca  receives 
during  the  course  of  the  school  year.   (Exh.  S-45; 
testimony  Zaitchik,  Campbell.) 

In  endorsing  the  Mill  Swan  program  for  Rebecca  I  have  not 
failed  to  afford  due  consideration  to  the  opinion  offered  by  Dr. 
Chaskelson.   In  this  regard  it  should  first  be  noted  that  Dr. 
Chaskelson  was  the  only  expert  in  this  matter  who  expressed  an 
opinion  in  opposition  to  the  approptiateness  of  the  Mercy  Center 
program  for  Rebecca.   Hence,  such  opinion  must  be  balanced 
against  the  weight  of  counterveiling  expert  evidence  on  point. 
Secondly,  Dr.  Chaskelson* s  observation  of  Mill  Swan  upon  which 
her  inferences  and  conclusions  were  in  large  part  based,  was  of 
limited  duration;  and,  many  of  her  concerns  with  the  program, 
once  comprehensively  addressed  by  Ms.  Zaitchik  (a  far  more 
credible  witness  insofar  as  the  functioning  of  the  classroom  is 
concerned)  emerged  as  not  factually  based.  (Consider  e.g.  Dr. 
Chaskelson' s  perception  as  to  the  number  of  ambulatory  students; 


1/which,  though  reasonably  well-controlled  by  medication,  at 
times  may  require  the  administration  of  valium.  (Exh.  P-13) 
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the  atmosphere  of  the  class  vis  a  vis  social/verbal  interaction; 
the  availability  of  specialized  computer  programs/equipment;  the 
sufficiency  of  medical  staffing/backup;  and  refer,  in  contrast, 
to  testimony  Zaitchik,  supra, ) 

Dr.  Chaskelson's  concerns  regarding  the  appropriateness  of 
the  teaching  format  utilized  at  Mill  Swan  must  next  be 
addressed.   This  witness  characterized  the  approach  implemented 
as  primarily  a  group  teaching  format  (as  opposed  to  an  individual 
format),  adding  that  given  students  were  at  times  left  to  work 
independently.   In  her  opinion  such  a  classroom  structure  is  not 
appropriate  for  Becky  B. 

I  am  simply  not  convinced  by  the  assertion  of  this  sole 
witness  that  the  individualized  attention  which  Becky  requires 
cannot  be  accomplished  within  the  small,  specialized  Mill  Swan 
classroom.   WPS  staff  was  full  apprised  of  Rebecca's  level  of 
need  for  individual  and  individualized  attention,  through  on- 
going reports  from  and  contacts  with  the  Mercy  Center.   And,  in 
selecting  and  endorsing  the  Mill  Swan  program  for  her,  WPS  has 
acknowledged  that  such  level  of  service  can  be  afforded  her 
within  the  Mill  Swan  class  constellation.   Clearly,  if  it  were  to 
be  evidenced  upon  Rebecca's  participation  in  the  program  that 
individual  staff  time  beyond  that  available  was  required,  WPS 
would  be  obliged  to  secure  the  services  of  such  person.   (I  note 
Ms.  Zaitchik 's  testimony  regarding  the  availability  of  a  floating 
aide  at  Mill  Swan.) 

The  fact  that  some  students  within  the  Mill  Swan  classroom 
may  have  been  working  "independently"  for  a  period  of  time  during 
Dr.  Chaskelson's  observation  is  not  germane  to  the  IEP  under 
review  for  Rebecca.   Nothing  in  the  record  indicates  that  WPS 
contemplated  Rebecca  would  be  capable  of  working  independently, 
nor  that  she  would  be  expected  to  so  do.   Hence,  in  endorsing  the 
Mill  Swan  IEP  it  is  with  the  understanding  that  independent  work 
is  not  expected  of  this  student  at  this  point  in  her  educational 
development,  despite  the  fact  that  it  may  or  may  not  be 
appropriate  for  other  students  in  the  program. 

In  considering  next  the  argument  advanced  by  Becky's  mother 
against  the  efficacy  of  a  Mill  Swan  placement,  I  find  it,  in  many 
respects,  to  be  internally  inconsistent.   Mrs.  B.  asserts  that 
Mill  Swan  would  not  offer  Becky  a  normalized  learning  environment 
in  that  (a)  the  designated  classroom  is  located  in  a  wing  of  the 
building  separate  from  the  mainstream  classes;  (b)   Becky  would 
not,  generally,  have  free  access  to  common  areas  of  the  building; 
and  (c)  owing  to  logistics,  integration  with  mainstream  students 
is  limited.   Mrs.  B.  thus  advocates  for  a  Cotting  School 
placement  for  her  daughter.   However,  placement  in  the  Mill  Swan 
program  would  enable  Rebecca  to  enjoy  the  more  nomalized 
experience  of  a  public  school  environment,  to  participate  in 
school  events,  to  interact  on  some  bases  with  mainstream  students 
(e.g.,  special  partners;  students  coming  into  her  classroom  to 
read)  and  to  attend  school  in  her  home  community.   In  contrast, 
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were  Rebecca  to  attend  Cotting  she  would  spend  her  entire  day  in 
a  segregated  environment  and  would  have  no  opportunity  to 
interact  with  mainstream  peers.   She  would  moreover  be  required 
to  travel  an  extensive  -distance  to  and  from  school,  thus  removing 
her  from  her  home  community  for  a  significant  portion  of  the 
day.   [On  a  related  point,  given  Rebecca's  seizure  disorder,  the 
efficacy  of  protracted  travel  on  a  daily  basis  (i.e., 
approximately  3  hours)  is  questionable.] 

Certainly  the  Cotting  School  can  offer  Becky  many  of  the 
specialized  services,  therapies'1/  and  teaching  methodologies  she 
requires,  in  a  specialized  environment  with  similar  peers  and 
qualified  staff.   However,  this  Mill  Swan  can  also  furnish.  What 
Cotting  cannot  offer  her  is  the  lesser  restrictive  setting  of  a 
public  school  within  her  home  community  and  the  opportunity  for 
interaction  with  non-special  needs  students.   For  this  reason, 
Cotting  School  is  not  the  least  restrictive  program  in  which 
Becky's  educational  potential  can  be  maximized,  and  hence  cannot 
be  endorsed. 


By  the  Hearing  Officer 
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Reece  Erlichman 


Dated:   July  23,  1991 


1//I  note  however  that  unlike  Mill  Swan  Cotting  does  not  have  a 
vision  therapist  on  staff. 
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DECISION 


This  decision  is  rendered  pursuant  to  M.G.L.  Chapters  15, 
30A  and  71B;  20  U.S.C.  1401  et  seq.;  and  all  of  the  regulations 
promulgated  under  each  of  these  statutes. 

A  hearing  in  the  above-entitled  matter  was  held  over  10  days 
(8  full  days  and  2  partial  days)  on  the  following  dates: 
February  28;  March  5,  6,  22;  April  11,  22;  May  1,  16;  and  June  6, 
12,  1991.   The  record  remained  open  for  receipt  of  final  exhibits 
and  written  final  arguments  until  September  15,  1991. 

Those  in  attendance  were: 


Harvey  G. 

Reva  G. 

Susan  Downing 

Constance  McKay 
Carolynn  Banks 

Ruth  Ursul 
Nancy  Rosoff 
Peter  Finn 
Ellen  Michaelman 

Marilyn  Engelman 

Valorie  Masak 
Kimberly  Oram 
Joyce  Laundre 
Ellen  MacLean 
Ursula  Fechek 
Elmer  Henry 
Carol  Daynard 
Geraldine  Abrams 
Barbara  Poggio 

Sara  Wilson 

Raymond  Oliver 


Parent 

Parent 

Child  Clinical  Neuropsychologist, 

University  of  Massachusetts  Medical  Center 

Supervisor,  Learning  Prep  School  (LPS) 

Principal,  LPS 

Teacher,  LPS 

Director,  LPS/Parents '  Advocate 

Attorney  for  Parents 

Special  Education  Director,  Brookline 

Public  Schools  (Brookline) 

Psy coeducation  Clinician/Learning 

Disabilities  Specialist,  Brookline 

Speech-Language  Pathologist,  Brookline 

Special  Education  Teacher,  Brookline 

Instructional  Aide,  Brookline 

Special  Education  Teacher,  Brookline 

Music  Teacher,  Brookline 

Industrial  Arts  Teacher,  Brookline 

Special  Education  Administrator,  Brookline 

Computer  Education  Teacher 

Clinical  Neuropsychologist/School 

Psychologist,  Brookline 

Attorney  for  Brookline 

Hearing  Officer,  Bureau  of  Special 
Education  Appeals 
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The  evidence  consisted  of  Seven  Volumes  of  Parents'  Exhibits 
labelled  PV-I  through  PV-VII;  Fourteen  Volumes  of  Brookline 
Exhibits  labelled  SV-I  through  SV-XIV;*  and  approximately  45 
hours  of  oral  testimony. 

STATEMENT/HISTORY  OF  THE  CASE 

Tara  G.  (Tara)  is  a  14  year  old  girl  who  has  recently 
completed  her  second  year  at  Learning  Prep  School  (LPS)  as  a 
privately  funded  student. 

Tara  attended  the  Brookline  Public  Schools  (Brookline) 
through  her  6th  grade  year,  receiving  special  education  services 
under  various  Individual  Education  Plans  (IEPs).   For  Tara's  7th 
grade  year  (1989-90  school  year  through  April  1990)  Brookline 
proposed  a  502.4  prototype  IEP  consisting  of  a  substantially 
separate  placement  at  Baker  School  in  Ms.  Oram's  class  where  Tara 
would  have  received  all  of  her  academic  subjects  in  this  special 
education  class  while  being  mainstreamed,  as  appropriate,  into 
non-academic  regular  education  classes  (P-2).   Rather  than  accept 
this  IEP  Parents  instead  chose  to  unilaterally  place  Tara  at  LPS, 
a  private  special  education  school,  rejected  Brookline' s  IEP  in 
November  1989  and  requested  a  hearing  in  February  1990.   From  May 
through  July  1990  a  12  day  hearing  was  conducted  by  the  Bureau  of 
Special  Education  Appeals  (Sandra  Sherwood,  Hearing  Officer).   On 
November  2,  1990  a  DECISION  was  rendered  in  that  appeal  (BSEA 
#90-0985)  which  found  that  Brookline 's  proposed  502.4  placement 
maximized  Tara's  special  education  needs  within  the  least 
restrictive  educational  environment.   (See  BSEA  #90-0985- 
DECISION,  also  listed  as  P-13).   Parents  requested 
reconsideration  which  was  denied  by  Hearing  Officer  Sherwood  on 
February  4,  1991.   (See  BSEA  #90-0985  -  Decision  On  Motion  For 
Reconsideration,  also  listed  as  P-15). 

The  DECISION  and  the  Decision  On  Motion  For  Reconsideration 
in  BSEA  #90-0985  are  both  hereby  incorporated,  in  their  entirety, 
into  this  DECISION  by  reference  and  will  be  referred  to  as  the 
Prior  Decision.   Any  reader  of  this  DECISION  should  read  the 
Prior  Decision  for  background  information,  areas  of  dispute, 
prior  findings  and  conclusions  and  rationale  in  understanding 
this  DECISION. 


♦Unless  otherwise  specified,  any  reference  to  specific  Parent(P) 
or  School(S)  exhibit  numbers  without  a  volume  designation  is 
within  either  P  or  S  Volume  I.   A  designation  to  a  P  or  S  volume 
alone  without  a  specific  exhibit  number  signifies  that  there  is 
no  subdivision  into  exhibits  for  that  particular  volume,  such  as 
in  the  case  of  transcript  testimony  from  the  prior  BSEA 
hearing.   All  other  references  will  have  both  a  volume  and 
exhibit  designation.   A  complete  Volume/Exhibit  List  is  appended 
to  this  decision. 
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Meanwhile,  on  April  27,  1990  Brookline  had  proposed  a  new 
IEP  for  Tara  covering  from  April  1990  through  April  1991  which 
proposed  Tara's  continued  placement  in  Ms.  Oram's  502.4 
substantially  separate  placement  at  Baker  School.   This  IEP  (P-l; 
S-l,  2)  was  rejected  by  Parents  in  May  1990.   On  September  24, 
1990  Brookline  requested  a  BSEA  hearing  since  it  intended  to  go 
forward  on  the  rejected  4/90  to  4/91  IEP  regardless  of  the 
outcome  in  the  prior  BSEA  appeal.   Pre-hearing  conferences  were 
held  on  November  13  and  November  27,  1990  but  no  resolution  or 
settlement  was  possible  and  this  case  proceeded  through  discovery 
and  then  to  hearing  on  the  dates  specified  above. 

It  is  noted  that  the  prior  IEP  covered  4/89  through  4/90  so 
that  the  Prior  Decision  extended  only  through  April  1990.   The 
IEP  currently  under  dispute  covered  4/90  through  4/91  so  that 
this  DECISION  would  normally  cover  a  portion  of  Tara's  7th  grade 
year  (May  &  June  1990)  plus  September  1990  through  April  1991  of 
Tara's  8th  grade  year.   To  allow  this  Hearing  Officer's  DECISION 
to  cover  at  least  one  full  academic  year  rather  than  just 
portions  of  two  separate  academic  years,  and  to  avoid  a  future 
Hearing  Officer  from  having  to  decide  portions  of  two  separate 
years  and  never  one  full  academic  year,  the  parties  have 
stipulated  that  the  current  IEP  in  dispute  and  this  Hearing 
Officer's  jurisdiction  shall  extend  through  June  1991  (P-31). 
Therefore,  this  DECISION  covers  the  final  2  months  of  Tara's  7th 
grade  year  (May-June  1990)  plus  the  entire  1990-91  school  year 
i.e.,  September  1990  through  June  1991. 

ISSUES  IN  DISPUTE 

I.  Did  Brookline 's  proposed  IEP  for  Tara  G.  for  May- June  1990 
appropriately  address  her  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  within 
the  least  restrictive  educational  environment? 

II.  Did  Brookline's  proposed  IEP  for  Tara  G.  for  the  1990-91 
school  year  appropriately  address  her  special  education 
needs  so  as  to  assure  her  maximum  possible  educational 
development  within  the  least  restrictive  educational 
environment? 

III.  If,  during  any  of  the  time  periods  from  May  1990  through 
June  1991  either  of  the  Brookline  IEPs  were  not  appropriate 
to  assure  Tara's  maximum  possible  educational  development 
within  the  least  restrictive  educational  environment,  did 
Learning  Prep  School  appropriately  address  Tara's  special 
education  needs  so  as  to  assure  her  maximum  possible 
educational  development  within  the  least  restrictive 
educational  environment? 

IV.  Did  any  alleged  procedural  violations  by  Brookline,  if 
proven,  rise  to  a  level  which  would  require  Brookline  to 
reimburse  Parents  for  their  unilateral  placement  of  Tara  at 
LPS  during  the  time  periods  covered  by  this  DECISION? 
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STATEMENT  OF  POSITIONS 

Parents'  position  is  that  Brookline's  proposed  IEPs  for  Tara 
covering  May-June  1990  and  the  entire  1990-91  school  year  were 
inappropriate  to  address  Tara's  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  within  the 
least  restrictive  educational  environment.   Parents  contend  that 
during  the  entire  time  period  in  dispute  from  May  1990  through 
June  1991,  LPS  has  been  the  appropriate  placement  to  address 
Tara's  special  education  needs  so  as  to  assure  her  maximum 
possible  educational  development  within  the  least  restrictive 
educational  environment.   Finally,  Parents  contend  that  several 
alleged  procedural  violations  require  Brookline  to  reimburse 
Parents  for  their  unilateral  placement  of  Tara  at  LPS  from  May 
1990  through  June  1991. 

Brookline's  position  is  that  its  IEPs  proposed  for  Tara 
covering  May-June  1990  and  the  entire  1990-91  school  year  were 
appropriate  to  address  Tara's  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  within  the 
least  restrictive  educational  environment.   Brookline  contends 
that  during  the  entire  time  period  in  dispute  LPS  was  an 
inappropriate  placement  to  address  Tara's  special  education  needs 
so  as  to  assure  her  maximum  possible  educational  development 
within  the  least  restrictive  educational  environment.   Finally, 
Brookline  contends  that  any  alleged  procedural  violations,  if 
true,  do  not  require  Brookline  to  reimburse  Parents  for  their 
unilateral  placement  of  Tara  at  LPS  from  May  1990  through  June 
1991. 

PROFILE  OF  STUDENT 

Intellectual  Functioning 

Tara  is  a  developmentally  disabled  girl  with  cognitive 
deficits.   The  Wechsler  Intelligence  Scale  for  Children-Revised 
(WISC-R)  has  been  administered  to  Tara  on  a  number  of  occasions 
with  the  following  results: 


Date 


Verbal  IQ 


Performance  IQ 


Full  Scale  IQ 


Exhibit  # 


4/83 
5/85 


Mentally 
Deficient 


Mentally 
Deficient 


Borderline 

Mentally 
Deficient 


S-4 
P-5;  S-6 


3/88    Mentally 
Deficient 
58 


Mentally 
Deficient 
55 


Mentally 
Deficient 
52 


S-9 


1/89    Mentally 
Deficient 
69 


Mentally 
Deficient 
57 


Mentally 
Deficient 
60 


P-4;  S-ll; 
SV-XI,  XIV 
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1/91    Selected  Subtest  Scale  Scores  Consistent  With 
Overall  Cognitive  Ability  Within  Mentally 
Defective  Range* 


PV-III, 
Ex.  5 


While  there  are  some  minor  variations,  all  of  the  WISC-R 
scores  covering  the  last  6  years  place  Tara's  intellectual, 
cognitive  functioning  within  the  mentally  deficient  range  overall 
and  in  both  verbal  and  performance  areas.  (See  S-13).* 

Academic  Functioning 

In  May  1985  when  Tara  was  9  years  old  she  achieved  the 
following  grade  level  scores  in  the  following  areas  on  the 
following  test  intruments  administered  by  Brookline  (S-7): 


Woodcock  Reading  Mastery  Test 

Letter  Identification 
Word  Identification 
Word  Attack 
Word  Comprehension 
Passage  Comprehension 
Total  Reading 

Key  Math  Test 


Grade  Level  Score 


2 

1 
1 
1 

1 
1 


3 

7 
7 
5 
8 
7 


1.3 


in 


In  April  1988  when  Tara  was  11  years,  10  months  old  and 
grade  5  she  achieved  the  following  grade  level  scores  in  the 
following  areas  on  the  following  test  instruments  administered  by 
Brookline  (P-5;  S-10): 


Reading 

Wide  Range  Achievement  Test  (WRAT) 
Peabody  Individual  Achievement  Test  (PIAT) 

Reading  Recognition 

Reading  Comprehension 

Stanford  Diagnostic  Reading  Test  (SDRT) 
Auditory  Vocabulary 
Word  Reading 
Reading  Comprehension 


Grade  Level  Score 


4.4 


4.0 
2.8 


1.9 
4.0 
2.9 


*It  is  noted  that  only  10  months  transpired  between  WISC-R 
testing  by  Brookline' s  Dr.  Litwack  in  3/88  and  Parents'  private 
evaluator  Dr.  O'Callahan  in  1/89.   Therefore,  a  practice  effect 
may  have  inflated  Tara's  scores  on  the  1/89  administration  of  the 
WISC-R.  (See  S-XIV) .   Even  so,  verbal,  performance  and  full  scale 
scores  still  all  fall  within  the  mentally  deficient  range  of 
intellectual  functioning. 
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Mathematics 

WRAT                   ■  2.6 

PIAT  2.2 

Key  Math  Test  2.3 

Stanford  Diagnostic  Math  Test  (SDMT)             2.3 

Spelling 

WRAT  4 . 5 

PIAT  4.4 

General  Information 

PIAT  2.7 

In  January  1989  when  Tara  was  12i  years  old  and  in  grade  6 
she  achieved  the  following  grade  level  scores  in  the  following 
areas  on  the  following  test  instruments  administered  by  Parents' 
private  evaluator  (P-4;  S-ll).   Note:   B  =  Beginning  grade  level 

Test  Instrument  Grade  Level  Score 

Gray  Oral  Reading  Test-Revised  (GORT-R)          3rd  g.l. 

If  Able  to  Correct  Errors  4th  g.l. 

WRAT  -  Spelling  3B  g.l. 

Key  Math  Test  "  2.1  g.l. 

In  April  1990  in  what  would  have  been  Tara's  7th  grade  year 
if  at  Brookline,  she  was  administered  the  Woodcock  Reading 
Mastery  Test  at  LPS  (S-29).   She  received  the  following  grade 
equivalent  scores  on  the  following  subtests  of  the  Woodcock: 

Letter  Identification  Not  Given 

Word  Identification  4.0 

Word  Attack  2.5 

Word  Comprehension  2.4 

Passage  Comprehension  3.5 

Basic  Skills  Cluster  3.6 

Reading  Comprehension  Cluster      2.9 
Total  Reading  Cluster  3.2 


Speech-Language  Functioning 

In  May  1985  at  age  9,  Tara  achieved  the  following  age  level 
scores  on  the  following  test  instruments  administered  by 
Brookline  (P-9;  S-8): 
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Test  Instrument  Age  Level  Score 

Peabody  Picture  Vocabulary 

Test-Revised  (PPVT-R)  6-1 

Expressive  One  Word  Picture  Vocabulary 

Test  (EOWPVT)  7-6 

In  March  1988  at  age  11-10,  Tara  achieved  the  following  age 
level  scores  on  the  following  test  instruments  given  by  Brookline 
(P-7;  S-10): 

Test  Instrument  Age  Level  Score 

PPVT-R  7-3 

EOWPVT  8-0 

Clinical  Evaluation  of  Language  Fundamentals  - 

Revised  (CELF-R)  -  Total  Language  Score  5-9 

In  interpreting  her  March  1988  test  results  the  Brookline  speech- 
language  pathologist  noted  (P-7;  S-10): 

Tara  demonstrates  a  3-5  year  delay  in  language 
development  depending  on  the  language  area.   Tara's 
strength  is  with  grammar.   She  shows  the  most 
difficulty  with  vocabulary  development  and  memory 
for  instructions.   Tara  also  demonstrates 
significant  difficulty  with  pragmatic  skills  in 
conversation,  however,  she  has  shown  impressive  gains 
in  this  area  over  the  past  year. 

Based  upon  Tara's  independent  neuropsychological  evaluation 
performed  in  January  1989  (P-4;  S-ll)  Dr.  O'Gallahan  found  under 
her  section  entitled  Language  Skills: 

Tara's  language  acquisition  seems  to  be  developing  at 
a  fairly  good  rate,  given  her  difficulties. 

In  Tara's  most  recent  private  neuropsychological  evaluation 
performed  on  January  14,  1991  (PV-III,  Ex.  5)  Dr.  Downing,  under 
the  Language  Processing  section  of  her  report  found: 

Tara  encounters  difficulty  across  the  board  in 
expressive  language  functions,  such  as  word  retrieval, 
language  formulation  in  verbal  or  written  form. 
She  demonstrates  good  capacity  for  repetition  of  brief 
sentences,  though  moderate  or  longer  verbal  passages  are 
learned,  repeated  and  comprehended  in  a  rather  limited 
fashion.   Thus,  receptive  language  skills  for  more  lengthy 
verbal  passages  are  quite  limited. 

In  other  areas  of  functioning  Dr.  Downing,  in  her  recent 
neuropsychological  evaluation  of  Tara  (PV-III,  Ex.  5)  found  as 
follows : 
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Non  Verbal  Processing:   Tara's  visual-perception  for  simple, 
familiar  visual-spatial  material  is  accurate.   However,  when 
called  upon  to  perceive  and  process  diagonal  features,  she 
encounters  substantial  difficulty.   When  more  active  processing 
is  required  such  as  identification  of  figures  from  different 
visual  perspectives,  integration  of  multiple  pieces  or  forms, 
rapid  learning  and  reproduction  of  stimuli  or  copying  of  moderate 
or  highly  complex  visual-spatial  designs,  Tara  shows  significant 
weakness  in  these  areas. 

Executive  Functioning:   Overall  processing  and  execution  of  tasks 
is  quite  slow  and  inefficient  across  the  board.   Tara  is  able  to 
examine  task  parameters  and  plan  a  response  but  is  quite  slow  to 
do  so  and  must  work  very  slowly  to  monitor  and  sustain  her 
accuracy.   She  frequently  seeks  external  feedback  to  monitor  and 
determine  the  accuracy  of  her  work.   Thus,  while  she  is  able  to 
shift  set,  initiate  a  response  to  testing  tasks,  inhibit 
inappropriate  responses  and  follow  through  on  task  demands,  she 
does  so  at  a  markedly  slow  pace.   Her  capacity  to  handle 
complexity  in  any  modality  is  very  limited. 

Motor  and  Sensory  Functioning:   Tara  demonstrates  significant 
motor  planning  difficulties  in  drawing,  writing  and  initiating 
motor  movements....  On  a  task  of  fine  motor  speed  and  dexterity, 
Tara  shows  adequate  fine  motor  dexterity,  though  markedly  slow 
fine  motor  speed....   Tactile  sensory  perception,  both  of  her 
fingers  and  of  simple  objects  is  well  below  expected  levels. 

Emotional  Functioning:   Tara  presents  as  a  very  pleasant  but 
rather  passive  and  compliant  young  lady.   While  she  is 
appropriately  responsive  to  verbal  and  situational  cues,  such  as 
turn  taking  within  conversations,  eye  contact,  use  of  gestures 
and  acknowledgement  of  personal  space,  she  is  notably  reluctant 
to  initiate  contacts  or  interactions.   She  does  respond 
appropriately  when  others  initiate  with  her.   She  does  present  as 
somewhat  aware  of  her  limited  ability  on  cognitive  testing  tasks 
frequently  stating  her  inability  to  perform  a  task  as  well  as 
attempting  to  get  the  examiner  to  help  her  in  some  way  with  the 
task  at  hand.   Mild  anxious  behaviors  such  as  pulling  at  her  skin 
are  noted....   Difficulties  in  performing  homework  are  quite 
evident  in  that  Tara  at  times  fails  to  bring  home  the  necessary 
materials  to  complete  homework,  may  fail  to  understand  what 
homework  has  been  assigned  and  frequently  complains  or  refuses  to 
do  homework  assignments.   She  is  reportedly  quite  easily 
frustrated  in  doing  her  homework,  is  distracted  at  times  and 
takes  an  unusually  long  time  to  complete  her  assignments. 

PARENTS'  PROPOSED  PROGRAMS 

For  both  May-June  1990  and  for  the  entire  1990-91  school 
year  Parents  proposed  that  Brookline  fund  Tara's  placement  at 
Learning  Prep  School  (LPS).   LPS  is  a  Massachusetts  Department  of 
Education  (MDOE)  approved  private  day  school  placement  for 


^3-7$ 


-9- 


students  with  language/learning  disabilities. 

During  May-June  1990  Tara  attended  LPS ' s  middle  school 
program  where  she  received  reading,  language  (language  is  taught 
via  the  subject  area  of  social  studies),  and  math  classes,  each 
daily;  study  skills  and  horticulture  each  4  times  weekly;  speech 
therapy,  occupational  therapy,  science,  art  and  physical 
education,  each  twice  weekly;  and  human  adjustment  and  floral 
arts,  each  once  weekly.   All  classes  had  student  to  teacher 
ratios  of  5,  6,  or  8:1  (physical  education  14:2)  while  therapy 
ratios  were  3:1.   Students  were  homogeneously  grouped  based  upon 
their  language  levels,  skill  levels  and  learning  style.   All 
students  grouped  together  in  a  class  worked  on  the  same  materials 
at  the  same  time  with  the  teacher  providing  direct  instruction. 
A  highly  structured,  systematic,  language  based  curriculum  was 
utilized  which  coordinated  the  language  being  taught  in  the 
various  classes  and  the  teaching  methodologies  employed.   Tara's 
LPS  teachers  were  all  certified  either  in  special  education  for 
her  academic  subjects  (except  the  science  teacher  who  was 
certified  in  biology)  or  in  their  appropriate  therapeutic  or 
subject  matter  area  for  Tara's  therapies  and  non-academic 
subjects.   Supervisors  at  LPS  provided  a  great  deal  of 
supervision,  observation  and  feedback  to  LPS  teachers  and  direct 
service  providers.   (See  PV-II,  Exhibits  1-8;  testimony,  Ms. 
LaPointe;  P-13) . 

From  September  1990  through  June  1991  Tara  attended  LPS ' s 
high  school  program  where  she  received  English/reading,  history/ 
language,  math,  and  computers,  each  daily;  photography  and  child 
care,  each  3  times  weekly;  speech  therapy,  human  adjustment, 
physical  education  and  work  center/occupational  therapy,  each 
twice  weekly;  and  gross-motor,  once  weekly.   Academic  classes  had 
a  student  to  teacher  ratio  of  2,  4  or  6:1,  speech  therapy  and 
occupational  therapy  2:1,  gross  motor  7:2,  physical  education 
16:2  and  vocational  classes  3  or  6:1  in  photography  and  variable: 
2  teachers  in  child  care.   Students  were  homogeneously  grouped 
based  upon  their  language  levels,  skill  levels  and  learning  style 
so  that  all  students  within  a  specific  class  grouping  worked  on 
the  same  materials  at  the  same  time,  with  a  highly  interactive, 
direct  teaching  methodology  utilized.   There  was  a  language  based 
program  with  an  in-place  developmental  and  sequential  curriculum 
in  all  academic  subjects  to  work  on  both  language  and  academic 
skills.   There  were  26  English/reading  levels,  25 
history/language  levels  and  25  math  levels  at  LPS  high  school 
during  1990-91.   There  were  a  total  of  120  students  at  LPS  high 
school  (which  is  a  5  year  program)  but  because  of  work  study 
during  the  4th  and  5th  years  there  were  approximately  95  students 
there  at  any  one  time.   There  were  approximately  29  students  in 
Tara's  class  at  LPS  high  school.   Tara's  teachers  were  all 
certified  either  in  special  education  for  her  academic  subjects 
(except  her  math  teacher  who  had  no  certification  in  either 
special  education  or  math)  or  in  their  appropriate  therapeutic, 
vocational  or  subject  matter  areas  for  Tara's  therapies  and  non- 
academic  or  vocational  classes.   Supervisors  and  department  heads 
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at  LPS  high  school  provided  a  great  deal  of  supervision, 
observation  and  feedback  to  LPS  teachers  and  direct  service 
providers.   (See  PV-III,  Exhibits  1-5;  Testimony  Ms.  Banks,  Ms. 
LaPointe;  P-30,  31,  36,  38;  S-31,  34,  35). 

SCHOOL'S  PROPOSED  PROGRAM 

For  both  May-June  1990  and  for  the  entire  1990-91  school 
year  Brookline  proposed  that  Tara  be  placed  in  a  502.4 
substantially  separate  placement  in  Ms.  Oram's  Upper  Learning 
Center  (ULC)  at  Baker  School. 

During  May-June  1990  Tara  would  have  received  all  of  her 
academic  classes  through  Ms.  Oram's  ULC  i.e.,  reading, 
vocabulary,  spelling,  math,  science,  social  studies,  writing, 
literature,  critical  thinking,  In  The  News,  class  meeting  and 
computers.   Tara  would  have  been  mainstreamed  into  regular 
education  for  unified  arts,  physical  education/adaptive  physical 
education  and  all  schoolwide  activities.   The  ULC  was  taught  by 
Ms.  Oram  assisted  by  2  aides,  Ms.  Artin  on  a  full-time  basis  and 
Ms.  Curcio  for  20  hours  per  week.   The  speech-language 
pathologist,  Ms.  Masak,  worked  with  the  ULC  students  once  weekly 
integrated  into  the  ULC  class,  twice  weekly  via  a  small  group 
pullout  model,  and  consulted  with  Ms.  Oram,  once  per  week 
formally  and  on  a  daily  basis  informally.   The  school 
psychologist,  Dr.  Litwack,  also  worked  with  the  ULC  students  once 
weekly  and  frequently  consulted  with  Ms.  Oram.   There  were  11 
students  in  the  class  (without  Tara)  all  who  experienced  some 
degree  of  cognitive  impairment  and  who  functioned  in  the  general 
3rd  to  5th  grade  level.    Ms.  Oram  has  a  masters  degress  in 
special  education/  moderate  special  needs,  is  certified  in 
moderate  special  needs,  has  been  teaching  special  needs  students 
since  1980  and  has  been  the  ULC  teacher  in  Brookline  since  August 
1985.   Ms.  Masak  has  a  masters  degree  in  speech  pathology,  is  a 
licensed  speech-language  pathologist  and  has  her  Certificate  of 
Clinical  Competence  (CCC)  from  the  American  Speech,  Language  and 
Hearing  Association  (ASHA).   Dr.  Litwack  is  both  a  licensed 
psychologist  and  a  certified  school  psychologist.   Aides  Ms. 
Artin  and  Ms.  Curcio  both  had  bachelors  level  degrees  and 
additional  graduate  level  credits  in  education  but  had  no  special 
education  or  regular  education  certifications.   The  ULC  would 
have  provided  Tara  with  a  language  based,  multi-sensory,  eclectic 
curriculum  appropriate  to  Tara's  skill  level  and  learning  style 
with  reading,  oral  expression  and  writing  reinforced  in  all 
academic  subjects  throughout  the  school  day.   Instruction  was 
partially  to  the  whole  class,  partially  to  small  groups  and 
partially  done  via  individualized  folders  under  aides  and/or 
teacher  supervision.  (See  SV-I,  Exhibits  22,  23,  25;  SV-III, 
Exhibits  1,  3,  4,  9,  10;  SV-IV,  Exhibits  2,  3,  4;  SV-V,  VI,  VIII, 
IX,  XII,  XIV;  PV-I,  Exhibits  2,  15;  PV-IV,  V,  VI). 

During  September  1990  through  June  1991  Tara  would  have 
again  received  all  of  her  academics  through  Ms.  Oram's  ULC  i.e., 
reading,  social  studies,  science,  literature,  writing,  math, 
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critical  thinking,  vocabulary,  class  meeting,  current  events  and 
computers.   Tara  would  have  been  mainstreamed  into  regular 
education  for  modified  unified  arts,  gym/adaptive  physical 
education,  library  and  all  schoolwide  programs  and  activities. 
The  ULC  was  again  taught  by  Ms.  Oram.   Ms.  Masak,  the  speech- 
language  pathologist,  worked  with  the  ULC  students  in  Ms.  Oram's 
classroom  once  per  week  integrated  into  the  ULC  classroom,  worked 
with  small  groups  of  students  twice  per  week  via  a  pullout  model, 
assisted  with  the  ULC  students  in  their  modified  unified  arts 
program  once  per  week,  and  frequently  consulted  with  Ms.  Oram. 
Dr.  Litwack,  school  psychologist,  co-led  the  class  meeting  with 
Ms.  Oram  once  weekly  and  consulted  frequently  with  Ms.  Oram.   Ms. 
Oram's,  Ms.  Masak ' s  and  Dr.  Litwack *s  degrees  and  certifications 
have  been  referenced  above.   There  were  either  1  or  2  aides  in 
the  ULC  during  the  1990-91  school  year  at  different  points  in 
time.   Ms.  Oram  was  on  maternity  leave  from  October  3  to  December 
3,  1990.   Ms.  Laundre,  the  major,  full-time  instructional  aide 
for  the  ULC,  became  the  long  term  substitute  during  Ms.  Oram's 
maternity  leave.    Ms.  Laundre  has  a  masters  degree  in  public 
administration  and  has  an  apprentice  certification  in  elementary 
education.   At  various  points  in  time  other  aides  were  Ms.  Artin 
(degree  referenced  above)  and/or  Ms.  Markey,  Ms.  Barese  and  Ms. 
Ebenstein.   Ms.  Markey  had  a  bachelor  of  arts  in  human 
development  and  is  working  on  a  joint  masters  program  for  middle 
school/moderate  special  needs  certification  but  she  had  no 
education  certifications.   Ms.  Barese  had  a  bachelor  of  science 
in  management  and  marketing  and  a  bachelor  of  arts  equivalency  in 
French.   She  had  no  education  certifications.   Ms.  Ebenstein  had 
a  bachelor  of  science  degree  in  education,  a  masters  degree  in 
social  work,  was  a  licensed  independent  clinical  social  worker 
and  had  9  years  of  experience  as  an  elementary  education 
teacher.   There  were  10  students  in  the  ULC  (without  Tara)  all  of 
whom  had  some  degree  of  cognitive  deficit  and  language 
impairment.   The  ULC  would  have  provided  Tara  with  a  language 
based,  multi-sensory  curriculum  appropriate  to  Tara's  skill  level 
and  learning  style  with  reading,  oral  expression  and  writing 
reinforced  in  all  academic  classes  throughout  the  day. 
Instruction  was  partially  to  the  whole  class,  partially  to  small 
groups  and  partially  done  via  individualized  folders  with  aide  or 
teacher  supervision.   (See  SV-I,  Exhibits  2,  16,  18,  19,  24,  25, 
30,  36;  SV-II;  SV-III,  Exhibits  6,  7,  9,  10;  SV-IV,  Exhibits  1-4; 
PV-I,  Exhibits  1,  10,  17,  33,  34,  35;  Testimony,  Ms.  Oram;  Ms. 
Masak;  Ms.  Michaelman;  Ms.  Laundre;  Dr.  Engelman) . 

FINDINGS  AND  CONCLUSIONS 

It  is  undisputed  by  the  parties  and  confirmed  by  the 
evidence  presented  that  Tara  G.  is  a  student  with  special 
education  needs  as  defined  under  state  and  federal  statutes  and 
regulations.   The  issues  in  dispute  are  those  listed  under  ISSUES 
IN  DISPUTE,  above. 

Based  upon  10  days  of  oral  testimony,  thousands  of  pages  of 
current  exhibits/documentation  and  prior  transcripts,  and  a 
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review  of  the  applicable  law,  I  conclude  as  follows: 

I.  Brookline's  proposed  IEP  for  Tara  G.  for  May-June  1990 
appropriately  adressed  her  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  within  the 
least  restrict  educational  environment. 

II.  Brookline's  proposed  IEP  for  Tara  G.  for  the  1990-91  school 
year  did  not  appropriately  address  her  special  education  needs  so 
as  to  assure  her  maximum  possible  educational  development  within 
the  least  restrictive  educational  environment  during  the  first 
semester  of  the  1990-91  school  year.   However,  Brookline's 
proposed  IEP  did  address  Tara's  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  within  the 
least  restrictive  educational  environment  during  the  second 
semester  of  the  1990-91  school  year. 

III.  During  the  first  semester  of  the  1990-91  school  year 
Learning  Prep  School  appropriately  addressed  Tara's  special 
education  needs  so  as  to  assure  her  maximum  possible  educational 
development  within  the  least  restrictive  educational  environment. 

IV.  Based  upon  the  facts  of  this  case,  none  of  the  alleged 
procedural  violations  by  Brookline  rise  to  a  level  which  would 
require  Brookline  to  reimburse  Parents  for  their  unilateral 
placement  of  Tara  at  Learning  Prep  School  during  the  time  periods 
covered  by  this  DECISION. 

My  analysis  follows. 

PREAMBLE 

The  prior  appeal  with  the  prior  Hearing  Officer,  initiated 
by  Parents,  for  the  1989-90  school  year  through  April  1990  took 
12  days.   The  current  appeal,  initiated  by  Brookline,  consumed  8 
full  days  and  2  partial  days.   The  parties  have  indicated  that 
this  case  may  be  back  again  for  the  1991-92  school  year.   These 
parties  have  utilized  their  rights  to  due  process  administrative 
hearings  to  pursue  a  prolonged,  continuing,  never  ending  saga 
which  rivals  and  perhaps  surpasses  complex,  sophisticated  civil 
and  criminal  court  litigation.   The  intensity  with  which  both 
parties  have  pursued  this  matter  is  obsessive  and  mind  boggling 
and  the  minutiae  with  which  every  detail  of  each  witness's 
testimony  and  the  two  proposed  programs  have  been  microscopically 
examined  is  incredible.   If  only  a  fraction  of  the  time,  energy 
and  professional  expertise  utilized  by  both  parties  in  litigating 
this  case  had  been  employed  in  a  mutual,  cooperative,  positive 
manner  for  Tara's  benefit,  a  great  deal  of  professional  time 
could  have  been  much  more  constructively  spent;  a  great  deal  of 
expense  been  saved;  the  ultimate  results  been  eminently  more 
satisfying  to  the  parties;  and,  most  importantly,  Tara's 
interests  would  have  been  much  better  served. 
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I. 

I  have  carefully  reviewed  all  of  the  evidence  presented  at 
this  hearing  regarding  the  1989-90  school  year  including  all 
exhibits,  transcripts  of  testimony  offered  at  the  prior  hearing, 
and  the  current  testimony  regarding  the  1989-90  school  year  as 
they  pertain  to  the  May-June  1990  time  period  covered  by  this 
DECISION.   I  have  also  carefully  reviewed  the  Prior  Decision 
which  covered  the  1989-90  school  year  through  April  1990. 

I  conclude  that  there  is  no  justifiable  basis  for  me  to 
depart  from  the  Prior  Decision's  conclusions  regarding  the  1989- 
90  school  year  through  April  1990  for  the  final  two  months  of  the 
1989-90  school  year  covered  by  this  DECISION.   All  of  Parents' 
arguments  advanced  before  me  as  to  why  Brookline's  program  was 
inappropriate  for  May- June  1990  were  addressed  in  the  Prior 
Decision  for  the  time  period  through  April  1990.   There  was  no 
documentation  or  tes :imony  presented  at  this  hearing  which 
indicated  any  demonstrable  change  in  the  Brookline  program  for 
the  final  two  months  of  May  and  June  1990,  which  the  Prior 
Decision  had  found  appropriate  to  maximize  Tara's  educational 
development  within  the  least  restrictive  educational  environment 
through  April  1990.   (See  the  Prior  Decision  -  P-13  -  for  the 
prior  Hearing  Officer's  analysis  of  Parents'  arguments  and 
Brookline's  ULC  program  through  April  1990). 

The  only  testimony  at  this  hearing  which  attempted  to  show 
differences  that  were  not  apparent  in  last  year's  hearing  was 
the  testimony  of  last  year's  computer  teacher  (Ms.  Abrams),  music 
teacher  (Ms.  Fechek)  and  industrial  arts  teacher  (Mr.  Henry)  that 
Ms.  Oram  did  not  meet  with  them  with  the  frequency  and/or 
formality  previously  stated  or  implied.   I  find  this  evidence  to 
be  essentially  de  minimus  and  clearly  not,  in  any,  way  outcome- 
determinative  in  favor  of  Parents.   In  fact,  I  find  that  such 
testimony  actually  strengthens  Brookline's  position  regarding  the 
quality  of  its  program.   Mr.  Henry  testified  that  he  has  a 
masters  degree,  has  been  teaching  for  30  years,  has  been  at  Baker 
School  since  1964  and  has  always  taught  industrial  arts  to 
special  education  students.   While  no  formal  meetings  took  place 
with  Ms.  Oram,  Mr.  Henry  testified  that  he  has  informal  talks 
with  Ms.  Oram  about  her  students  or  speaks  with  her  if  there  is  a 
problem  but  that  there  is  usually  no  need  to  because  Ms.  Oram 
solves  most  problems  before  Mr.  Henry  gets  them.   Ms.  Fechek 
testified  that  she  has  been  teaching  for  over  30  years,  has  been 
at  Baker  School  since  1966,  has  taught  music  to  special  education 
students  since  the  1960 's  and  that,  although  there  are  no 
scheduled  formal  meetings  with  Ms.  Oram,  she  meets  informally 
with  Ms.  Oram  as  issues  come  up.   Ms.  Abrams,  the  computer 
teacher  at  Baker  for  the  1989-90  school  year,  testified  that  she 
is  certified  in  reading,  special  education,  regular  education  and 
computers;  that  she  met  Ms.  Oram  in  one  formal  meeting  and 
otherwise  informally;  that  she  rarely  needed  to  talk  to  Ms.  Oram 
about  anything;  that  Ms.  Artin,  Ms.  Oram's  instructional  aide, 
essentially  taught  the  class  to  Ms.  Oram's  students;  that  Ms. 
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Abrams  was  involved  in  the  class  informally,  giving  assistance, 
but  was  not  the  instructor;  and  that  she  was  in  the  class  about  i 
the  time  giving  assistance  to  individual  students.   Ms.  Abrams 
also  testified  that  she  observed  nothing  inappropriate  going  on 
in  this  computer  class  and  if  she  had  she  would  have  brought  it 
to  Ms.  Oram's  attention;  and  that  the  computer  class  benefitted 
these  students.   Based  upon  their  testimony,  I  conclude  that  Mr. 
Henry  and  Ms.  Fechek  are  competent,  highly  experienced  teachers 
and  that  Tara  would  have  benefitted  from  their  instruction  in 
their  regular  education  industrial  arts  and  music  classes.   Based 
upon  Ms.  Ar tin's  transcript  (PV-V)  and  Ms.  Abram's  testimony,  I 
also  conclude  that  Tara  would  have  benefitted  from  the  computer 
instruction  given  by  Ms.  Artin  with  Ms.  Abram's  part  time 
assistance.   Finally,  I  conclude  that  the  lack  of  frequency  or 
formality  to  the  meetings  that  did  occur  between  these 
professionals  and  Ms.  Oram  was  not  significant  in  light  of  their 
informal  and/or  as  needed  meetings  and  that  such  lack  of 
frequency  or  formality  does  not  impact  upon  my  ultimate 
conclusion  that  the  Brookline  ULC  program  was  appropriate  to 
address  Tara's  special  education  needs  so  as  to  assure  her 
maximum  possible  educational  development  within  the  least 
restrictive  educational  environment  for  May  and  June  1990.* 

II  and  III. 

Witnesses  from  each  side  have  evaluated  and/or  observed  both 
programs  and  have  testified  thereto.   Parents*  witnesses  (Ms. 
McKay,  Ms.  Banks  and  Dr.  Downing)  praised  the  LPS  program  and/or 
Tara's  progress  within  the  LPS  program  and  were  critical  of 
Brookline' s  ULC  program  for  Tara  which  Tara  has  never  actually 
attended  since  she  has  spent  the  last  2  full  school  years  at 
LPS.   Conversely,  Brookline 's  witnesses  (Ms.  Michaelman,  Dr. 
Engelman,  Ms.  Masak  and  Ms.  Oram)  praised  Brookline 's  ULC 
program,  noted  Tara's  past  progress  in  Brookline  prior  to  Parents 
unilateral  placement  of  her  at  LPS  2  years  ago,  and  were  critical 
of  her  LPS  program.   I  find  all  of  these  witnesses  to  have  a 
bias.   Ms.  McKay  and  Ms.  Banks  are  LPS  employees,**  had/have 
supervisory  roles  in  Tara's  LPS  program  last  year  and/or  this 
year  and  have  a  natural  predisposition  to  the  program  which  they 
work  in  and  see  function  on  a  daily  basis.   Dr.  Downing  was 
privately  retained  by  Parents  to  evaluate  Tara  and  observe  both 


*See  also  Prior  Decision  (P-13),  page  15  regarding  the  fact  that 
Ms.  Oram  did  not  personally  teach  the  computer  class  last  year: 

Thus  I  find  that  mistakes  have  been  made,  but  they  are 
not  of  the  magnitude  of  concern  that  would  render  the 
class  as  a  whole,  illegal  or  inappropriate  for  Tara. 


**Ms.  Rosoff,  Director  of  LPS,  acted  as  Parents'  advocate  and  co- 
counsel  in  this  case,  cross  examining  several  Brookline 
witnesses . 
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programs.   Ms.  Michaelman,  Ms.  Masak  and  Ms.  Oram  are  Brookline 
employees.   Ms.  Michaelman  is  the  supervisor  of  the  ULC,  Ms. 
Masak  the  speech-language  pathologist  for  all  ULC  students  and 
Ms.  Oram  the  ULC  teacher,  and  they  also  have  a  natural 
predisposition  to  the  program  they  work  in  and  see  function  on  a 
daily  basis.   Dr.  Engelman  has  been  retained  by  Brookline  as  a 
consultant  to  the  ULC  program.   I  conclude  that  none  of  these 
witnesses'  testimony  can  be  considered  impartial  or  completely 
objective.   Therefore,  their  testimony  must  be  carefully  weighed 
and  evaluated  considering  their  respective  positions  within  this 
appeal . 

After  careful  analysis  of  the  totality  of  testimony  and 
documentation  presented  about  both  programs,  I  conclude  that  both 
the  ULC  and  LPS  programs  are  high  quality,  well  run,  competently 
supervised  special  education  programs  with  good  ancillary 
services.   In  both  programs  Tara  would  be  exposed  to 
approximately  the  same  number  of  teachers  and  staff,  especially 
in  her  academics  and  therapies.   Student  to  teacher/staff  ratios 
are  approximately  the  same  in  academics  and  therapies  in  both 
programs.   The  number  of  students  that  Tara  would  come  into 
contact  with  on  a  consistent,  continuing  basis  is  roughly  the 
same  in  both  programs.   Both  the  ULC  and  LPS  provide  language 
based  programs.   (See  PARENTS'  PROPOSED  PROGRAM  and  SCHOOL'S 
PROPOSED  PROGRAM,  above;  P-21;  SV-III,  Exhibits  6,  7). 

A  great  deal  of  testimony  from  both  sides  was  devoted  to 
which  program  most  appropriately  matched  Tara's  special  needs  in 
terms  of  cognitive/IQ  levels,  peer  groupings,  programatic  fit  and 
IEP  specificity.   I  conclude  that  neither  program  is  a  precise 
match  for  Tara  nor  provides  a  truly  homogeneous  placement  for 
Tara.   Based  upon  WISC-R  intelligence  testing  scores,  Tara 
functioned  at  or  near  the  bottom  of  her  class  groupings  at  LPS 
and  would  have  functioned  near  the  bottom  of  her  proposed  ULC 
class  at  Brookline.   (See  testimony  of  Dr.  Engelman). 

Based  upon  her  most  recent  IQ  testing  done  by  Dr.  0' Callahan 
in  1/89  (P-4;  S-ll),  at  LPS  Tara  was  more  closely  matched  with 
her  fellow  students,  based  upon  the  verbal  portion  of  the  WISC-R 
score,  than  she  would  have  been  at  the  ULC  with  a  28  point  spread 
from  highest  to  lowest  functioning  student  at  LPS  and  a  40  point 
spread  at  the  ULC.   Within  her  overall  academic  class  groupings 
at  LPS,  Tara  was  3rd  from  the  bottom,  based  upon  verbal  WISC-R 
scores,  with  7  out  of  9  students  within  10  points  of  Tara's  WISC- 
R  verbal  score.   At  Brookline  Tara  would  have  been  4th  from  the 
bottom  with  5  out  of  10  students  within  10  points  of  Tara's 
WISC-R  verbal  score.   However,  only  1  Brookline  student  had  an 
abnormally  low  score  in  comparison  to  the  other  ULC  students. 
But  for  this  one  unusually  low  score,  the  ULC  range  on  the  WISC-R 
verbal  scores  is  only  21  points.   Eliminating  the  lowest  WISC-R 
verbal  score  at  LPS  and  the  verbal  range  also  becomes  21 
points.   (See  P-20).   In  terms  of  the  performance  portion  of  the 
WISC-R,  the  range  of  Tara's  academic  class  groupings  at  LPS  is  54 
points  although  when  1  abnormally  high  performance  IQ  score  is 
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eliminated,  the  range  becomes  32  points  with  Tara's  WISC-R 
performance  score  still  being  the  lowest.   At  Brookline  the  ULC 
performance  IQ  range  would  have  been  41  points  although  when  the 
lowest  performance  IQ  is  eliminated,  the  WISC-R  performance  range 
becomes  35  points.   In  terms  of  WISC-R  full  scale  IQ  scores,  the 
range  at  LPS  was  36  points  and  at  Brookline  the  WISC-R  full  scale 
IQ  range  was  also  36  points.   (See  PV-III,  Ex.  I  ;  SV-I,  Ex.  24) 

However,  as  previously  noted,  Tara's  WISC-R  scores  on  Dr. 
0' Callahan's  testing  may  have  been  inflated  due  to  a  practice 
effect  since  the  WISC-R  had  been  administered  only  10  months 
earlier  by  Brookline.   (See  prior  footnote  on  page  5  of  the 
DECISION;  see  also  SV-XIV) .   When  utilizing  Brookline' s  most 
recent  WISC-R  scores  for  Tara  (S-9),  Tara's  WISC-R  scores,  when 
compared  to  her  academic  class  groupings  at  LPS,  place  her  at  the 
absolute  bottom  of  her  class  groupings  at  LPS  based  upon  all 
sections  of  the  WISC-R  -  verbal,  performance  and  full  scale  IQ 
scores.   The  ranges  are  as  follows:  a  30  point  range  in  verbal  IQ 
from  Tara's  58  to  88;  a  60  point  range  in  performance  IQ  from 
Tara's  55  to  115  (although  eliminating  the  abnormally  high  115 
reduces  the  range  to  34  points);  and  a  41  point  range  in  full 
scale  IQ  from  Tara's  52  to  93.   Utilizing  Brookline 's  most  recent 
WISC-R  testing  of  Tara  (S-9)  the  verbal,  performance  and  full 
scale  IQ  ranges  in  the  ULC  would  have  been  the  same  as  delineated 
in  the  previous  paragraph  since  Tara's  Brookline  WISC-R  scores 
are  neither  higher  nor  lower  then  the  ULC  class  range  without  her 
in  the  ULC,  even  when  eliminating  an  abnormally  high  or  low  WISC- 
R  score  within  the  ULC.   (See  PV  III,  Ex.  1;  SV-1,  Ex.  24). 

At  LPS  Tara's  program  was  highly  structured  and  coordinated 
with  a  highly  systemized  curriculum  in  whole  but  small  class, 
teacher  led  groups.   At  Brookline  Tara's  program,  although 
structured,  would  have  been  more  individualized  with  a  more 
eclectic  curriculum  and  instruction  in  whole  class,  small  group 
and  individualized  modes  with  instructional  aides  assisting  the 
teacher.   Parents  criticize  what  they  perceive  to  be  lack  of 
specificity  in  Brookline 's  proposed  IEP  for  Tara,  although  when 
this  IEP  was  drafted  Tara  had  not  been  in  the  Brookline  Schools 
for  almost  one  full  academic  year.   However,  while  each  course  is 
defined  at  LPS,  LPS  never  produced  a  final  IEP  for  Tara  for  this 
school  year,  no  LPS  IEPs  for  Tara  for  the  1989-90  or  1990-91 
school  years  were  entered  into  evidence,  and  during  the  course  of 
the  hearing  LPS  and  Parents  were  proceeding  under  a  "working 
document"  which  was  never  introduced  into  evidence.   (See 
testimony,  Ms.  Banks). 

In  sum,  both  the  LPS  and  ULC  programs  are  excellent  special 
education  programs  but  neither  program  provided  a  truly  precise 
fit  with  Tara's  special  education  needs. 

A  great  deal  of  Brookline  testimony  was  devoted  not  only  to 
the  quality  of  Ms.  Oram's  ULC  program  but  also  to  the  quality  of 
the  teaching  provided  by  Ms.  Oram  herself,  who  designed  the  ULC 
program  and  has  been  its  master  teacher  for  the  last  6  years. 
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Indeed,  Dr.  Engelman,  Brookline' s  expert,  testified  that  the 
strength  of  the  ULC  lies  in  the  inherent  supervision  of  the  class 
by  Ms.  Oram,  her  direction  and  control,  and  that  Ms.  Oram  is  the 
"driving  force"  of  the  ULC  program.   I  concur.   I  find  Ms.  Oram 
to  be  a  dedicated,  well  qualified,  competent,  experienced, 
flexible,  nuturing,  supportive  teacher  who  motivates  her  students 
to  want  to  learn  and  who  attempts  to  get  the  maximum  potential 
out  of  each  of  her  students.   (See  testimony  of  Dr.  Engelman;  Ms. 
Michaelman;  Ms.  Oram;  Ms.  Laundre;  Ms.  Masak;  SV-II). 

The  evidence  clearly  demonstrates  that  Tara  progressed, 
commensurate  with  her  potential,  within  her  Brookline  placements 
through  6th  grade  prior  to  her  unilateral  placement  at  LPS.   It 
is  undisputed  that  Tara  is  developmentally  delayed  with  her 
cognitive  functioning  within  the  mentally  deficient  range  in  both 
verbal  and  performance  areas.   Therefore,  her  progress  must  be 
considered  within  this  framework.   Various  objective  testing 
measurements  done  over  time  by  Brookline  and  Parents'  evaluators 
demonstrate  slow,  steady  progress  with  Tara's  math  levels  being 
approximately  where  one  would  expect  given  her  cognitive 
deficits;  her  reading  levels  above  expectations  given  her 
cognitive  deficits;  and  her  language  development  and  acquisition 
progressing  at  a  good  rate  given  her  cognitive  deficits.   (See 
PROFILE  OF  STUDENT,  above;  see  also  testimony  of  Dr.  Engelman; 
Ms.  Masak;  SV-I,  Ex.  14;  SV-VII;  VIII;  XI). 

It  must  be  noted  that  Tara  made  this  progress  within  prior 
Brookline  placements  that  were  less  structured  and  had  a  greater 
mainst reaming  component  than  Ms.  Oram's  ULC  program.   Ms. 
MacLean,  Tara's  5th  and  6th  grade  special  education  teacher;  her 
last  teacher  while  Tara  attended  Brookline  Schools;  and  a  teacher 
who  had  been  an  aide  in  and  was  trained  by  Ms.  Oram  in  her  ULC 
program  prior  to  becoming  a  teacher  in  her  own  right  within 
Brookline;  testified  that  Tara  had  made  good  progress  within  her 
(Ms.  MacLean' s)  special  education  program  which  was  more  loosely 
structured  and  had  more  students  going  to  and  from  her  class  and 
to  and  from  regular  education  classes  than  does  Ms.  Oram's 
class.   (See  also  testimony  of  Dr.  Engelman;  Ms.  Michaelman;  S- 
12,  15;  SV-X). 

Given  Tara's  prior  progress  in  Brookline  programs  less 
structured  and  contained  than  Mr.  Oram's  ULC  program,  and  under 
the  instruction  of  a  teacher  who  had  been  trained  by  Ms.  Oram  and 
who  utilized  aides  in  her  program  in  a  manner  similar  to  Ms. 
Oram's  use  of  aides  in  her  program,  I  find  no  basis  to  conclude 
that  Tara  would  not  have  made  similar  progress  under  the  more 
structured,  more  intensive  special  education  service  delivery 
model  of  Ms.  Oram's  ULC  program.   (See  testimony  of  Ms.  Oram;  SV- 
II;  X).   I  also  note  that  in  terms  of  social-emotional  issues, 
Tara's  problems  with  self  esteem  occurred  in  mainstreamed  regular 
education  academic  classes  and  that  these  issues  improved  when 
academic  mainstreaming  was  eliminated  and  Tara  felt  more  secure 
and  at  home  in  Ms.  MacLean 's  substantially  separate  special 
education  class.   (See  Prior  Decision  -  P-13;  SV-X).   This  would 
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continue  in  Ms. Oram's  ULC  program. 

In  summary,  when  the  ULC  program  was  taught  by  Ms.  Oram  in 
its  usual  manner  i.e.,  Ms.  Oram  teaching  and  supervising  the 
class  while  being  assisted  by  2  instructional  aides  working  in 
concert  with  Ms.  Oram  and  under  her  direction  and  control,  I 
conclude  that  the  ULC  program  was  appropriate  to  address  Tara's 
special  education  needs  so  as  to  assure  her  maximum  possible 
educational  development  within  the  least  restrictive  educational 
environment.   These  conditions  were  present  during  the  entire 
second  semester  of  the  1990-91  school  year.   For  the  second 
semester  of  the  1990-91  school  year  I  must  agree  with  Brookline's 
counsel  in  her  final  brief,  page  52,  to  wit: 

If  this  model  classroom  directed  and  taught  by  a  model 
teacher  cannot  provide  an  appropriate  education  for 
this  student  who  has  previously  made  solid  educational 
and  emotional  gains  in  a  similar  Baker  learning  center 
program,  then  the  time  has  come  to  scrap  Chapter  766 
and  return  to  the  former  practice  of  segregating  special 
needs  children. 

However,  the  circumstances  cited  in  the  proceeding  paragraph 
were  not  present  during  most  of  the  first  semester  of  the  1990-91 
school  year.   First,  Ms.  Oram,  the  "driving  force"  of  the  ULC 
program,  was  not  teaching  the  program  for  2  months  from  October  3 
to  December  3,  1990  due  to  maternity  leave.   Second,  Mrs.  Oram 
was  not  replaced  during  this  time  period  by  a  teacher  certified 
in  moderate  special  needs  but  by  Ms.  Laundre,  the  new,  full  time 
instructional  aide,  as  a  long  term  substitute  teacher.   Ms. 
Laundre  had  no  special  education  certification,  only  apprentice 
elementary  education  certification,  only  brief  experience  working 
with  special  education  students  in  her  prior  position  as  a 
permanent  substitute  for  1  semester  in  another  school  system,  no 
prior  experience  as  a  teacher  or  aide  in  a  substantially  separate 
special  education  program,  and  less  than  1  month's  experience  as 
an  aide  in  the  ULC  program  when  Ms.  Oram  left  and  Ms.  Laundre 
became  the  master  teacher  of  the  ULC  program.   Third,  there  were 
5  new  students  out  of  the  10  total  students  in  the  ULC  program. 
Ms.  Oram  had  not  yet  established  either  her  reading  or  math 
groups  when  she  was  forced  to  leave  the  ULC  on  October  3,  1990 
and  these  reading  and  math  groups  were  not  established  at  all 
until  several  weeks  after  her  return,  or  sometime  just  before 
Christmas.   Therefore,  math  took  place  only  via  the 
individualized  folder  system  and  reading  took  place  only  via  the 
individualized  folder  system  and  via  instruction  in  other 
academic  subjects,  but  neither  math  nor  reading  was  taught  via 
direct,  teacher  led  instruction  during  this  time  period.   Both 
Ms.  Oram  and  Ms.  Laundre  testified  that,  during  this  time  period, 
in  reading  and  math  students  essentially  engaged  in  review  work 
rather  than  the  learning  of  new  knowledge  and  concepts.   Finally, 
there  was  precious  little  continuity  or  stability  regarding  the 
aide  situation  in  the  ULC  during  this  time  period.   From 
September  6-14  Ms.  Oram  taught  the  ULC  assisted  by  Ms.  Laundre 
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and  Ms.  Artin.   Ms.  Artin  then  left  the  program,  so  from 
September  17  to  October  2  Ms.  Oram  taught  the  ULC  assisted  only 
by  Ms.  Laundre.  On  October  3,  1990  Ms.  Oram  began  her  maternity 
leave.   On  that  date  Ms.  Laundre  became  the  teacher  and  from 
October  3-12  she  was  assisted  only  by  one,  new,  temporary  aide, 
Ms.  Barese.   Beginning  October  15  through  November  2  Ms.  Laundre 
taught  the  class  assisted  by  two  other  new,  temporary  aides,  Ms. 
Markey  4  days  per  week  and  Ms.  Ebenstein  1  day  per  week. 
However,  from  October  3  through  November  2  Ms.  Laundre  was  always 
teaching  the  class  assisted  by  a  total  of  3  aides,  all  new  to  the 
ULC  program,  and  assisted  by  only  1  of  these  3  aides  at  any  point 
in  time,  rather  than  the  usual  2  aides  in  the  classroom.   On 
November  5  Ms.  Artin  returned  to  the  ULC  so  from  November  5-30 
Ms.  Laundre  taught  the  class  assisted  by  Ms.  Artin  daily,  Ms. 
Markey  4  days  per  week  and  Ms.  Ebenstein  1  day  per  week.   On 
December  3,  1990  Ms.  Oram  returned  to  teach  the  class,  Ms. 
Laundre  reverted  to  her  position  as  the  full  time  instructional 
aide  and  Ms.  Artin  was  the  2nd  aide  in  the  classroom.   (See 
testimony  of  Ms.  Oram;  Ms.  Laundre;  Ms.  Michaelman;  S-36). 

Brookline  argues  that  it  is  not  legally  mandated  to  employ  a 
teacher  certified  in  moderate  special  needs  when  utilized  as  long 
term  substitute  in  a  special  education  setting.   (See  testimony 
of  Ms.  Michaelman;  P-19A-19D) .   This  is  legally  correct  pursuant 
to  M.G.L.  c.  71  s.  38G  -  otherwise  the  ULC  program  would  have 
been  illegal  during  this  2  month  period  Ms.  Laundre  taught  the 
class.   However,  it  is  one  thing  to  meet  mimimum  legal  threshold 
requirements  to  prevent  a  class  from  being  illegally 
constituted.   It  is  quite  another  to  successfully  argue  that  such 
a  class  as  existed  during  the  period  described  in  the  preceeding 
paragraph  would  have  appropriately  addressed  Tara's  special 
education  needs  so  as  to  assure  her  maximum  possible  educational 
development  within  the  least  restrictive  educational  environment 
and  I  am  unable  to  conclude  that  the  ULC  program,  as  described  in 
the  preceeding  paragraph,  would  have  done  so  for  Tara  during  the 
first  semester  of  the  1990-91  school  year. 

This  conclusion  is  not  meant,  as  a  criticism  of  Ms. 
Laundre.   I  was  impressed  by  Ms.  Laundre' s  testimony  and  find  her 
to  be  a  competent  individual  who  handled  a  most  difficult 
situation  in  a  skillful  manner.   However,  for  Brookline  to  argue 
that  during  the  first  semester  of  the  1990-91  school  year  the  ULC 
program  still  would  have  maximized  Tara's  education  development 
and  that  "it  was  almost  as  if  Ms.  Oram  was  still  there"  when: 
1)  Ms.  Oram,  the  driving  force  of  the  program,  was  not  there  for 
a  substantial  period  of  time;  2)  when  reading  and  math  groups 
were  not  established  for  almost  4  months  and  most  time  was  spent 
in  review  of  these  subjects  rather  than  new  learning;  3)  with  no 
continuity  or  stability  of  aides  knowledgeable  of  Ms.  Oram's 
program,  organization,  teaching  style  or  methodology;  4)  with  a 
multitude  of  various  teacher(s)  and  aides(s)  combinations  during 
this  period  and;  5)  with  Ms.  Laundre  not  being  special  education 
certified  and  with  limited  experience,  having  to  adjust  to  a  new 
class  of  developmentally  delayed,  language  impaired  students, 
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first  as   their  aide  under  Ms.  Oram  and  then  as  their  teacher, 
attempting  to  implement  Ms.  Oram's  program  without  Ms.  Oram, 
while  at  the  same  time  supervising  a  total  of  4  aides  in  varying 
1-2  person  combinations,  3  of  whom  were  new  to  the  ULC  program 
and  who  functioned  on  various  short  term,  4  days  a  week  or  1  day 
a  week  bases;  strains  credibility  beyond  the  breaking  point. 

A  major  focus  of  last  year's  appeal  was  the  aides'  teaching 
and  instructional  use  within  the  ULC  program  and  their 
supervision  of  lack  thereof.  (See  Prior  Decision  -  P-13;  SV-V, 
VI,  IX,  X).   Brookline  knew  that  Ms.  Oram  was  going  to  be  out  of 
the  ULC  program  for  a  portion  of  the  1990-91  school  year. 
Brookline  instituted  this  current  appeal.   Brookline  ought  to 
have  known  that  teacher  certification  and  aide  use  would  be  major 
issues  in  the  instant  appeal.   Teachers  certified  in  moderate 
special  needs  applied  for  the  instructional  aide/long  term 
substitute  position  in  the  ULC  for  the  1990-91  school  year.   Yet 
Brookline  chose  not  to  hire  a  certified  special  education  teacher 
for  this  position  but  chose  to  hire  a  non-special  education 
teacher  to  teach,  for  a  2  month  period,  a  class  of  cognitively 
disabled,  language  impaired  students  in  the  most  restrictive 
special  education  placement  which  can  be  offered  within  a  public 
school  setting.*   Brookline  also  chose  to  employ  a  succession  of 
part  time  and  limited  time  aides  which,  when  combined  with  the 
teacher  changes  could  not  have  contributed  to  stability  and 
continuity  for  this  special  education  population.   Finally,  when 
all  of  these  factors  are  combined  with  the  fact  that  reading  and 
math  groups  were  not  established  until  late  December  1990,  I  am 
unable  to  conclude  that  the  direct  teaching  and  individualization 
of  Tara's  individual  education  plan  in  these  crucial  areas,  and 
in  general,  would  have  taken  place  to  a  degree  that  would  have 
appropriately  addressed  her  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  in  the  ULC 
program  during  the  first  semester  of  the  1990-91  school  year. 

The  Learning  Prep  School  program  has  been  described  above. 
(See  PARENTS'  PROPOSED  PROGRAM).   Given  Tara's  past  progress 
within  less  restrictive  Brookline  placements  through  6th  grade; 
and  given  the  quality  of  Ms.  Oram's  ULC  program  to  appropriately 
address  Tara's  special  education  needs  so  as  to  assure  her 
maximum  possible  educational  development  within  the  least 
restrictive  educational  environment  as  the  ULC  program  existed  in 
May-June  1990  and  for  the  second  semester  of  the  1990-91  school 


*I  find  it  ironic  that  Brookline  argues  that  Tara's  math  teacher 
at  LPS,  although  highly  experienced  and  well  supervised,  was 
uncertified  and  therefore  LPS  was  inappropriate  for  Tara  -  but, 
at  the  same  time,  has  no  problem  arguing  that  Tara's  proposed 
master  teacher  for  all  academic  subjects  for  2  months  at  the  ULC 
program  had  no  special  education  certification,  had  little 
teaching  experience,  and  had  to  supervise  a  number  of  aides  in 
the  ULC  classroom  as  well,  but  this  was  appropriate. 
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year,  when  Ms.  Oram  taught  the  ULC  program  assisted  by 
instructional  aides  Ms.  Artin  and  Ms.  Curcio  for  the  entire  1989- 
90  school  year  and  Ms.  Laundre  and  Ms.  Artin  for  the  entire 
second  semester  of  the  1990-91  school  year;  I  conclude  that  the 
LPS  program  was  more  restrictive  than  was  required  in  order  to 
appropriately  address  Tara's  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  within  the 
least  restrictive  educational  environment  during  May-June  1990 
and  for  the  second  semester  of  the  1990-91  school  year.   However, 
LPS  offered  a  high  quality,  albeit  more  restrictive,  private  day 
school  special  education  program.   Therefore,  during  the  first 
semester  of  the  1990-91  school  year  when  Brookline's  ULC  program 
was  inappropriate  to  address  Tara's  special  education  needs  so  as 
to  assure  her  maximum  possible  educational  development  within  the 
least  restrictive  educational  environment,  I  conclude  that  Tara's 
LPS  program  was  appropriate  to  address  Tara's  special  education 
needs  so  as  to  assure  her  maximum  possible  educational 
development . 

IV. 

On  the  second  day  of  hearing,  Parents  submitted  a  Motion  for 
Summary  Judgment  which  was  taken  under  advisement  because  it 
appeared  that  there  were  issues  of  material  fact  that  needed  to 
be  produced.   Parents  were  given  leave  to  reassert  their  motion 
at  a  later  time.   Parents  reasserted  their  motion  and  requested  a 
ruling  in  their  final  brief.   Although  no  longer  a  Motion  for 
Summary  Judgment  technically,  I  consider  whether  these 
issues/arguments  require  judgment  for  Parents'  placement  at  LPS. 

The  first  issue  cited  was  Brookline's  utilization  of  aides 
within  the  ULC  classroom  during  the  1989-90  school  year 
(including  the  May-June  1990  time  period  covered  by  this 
DECISION).   However,  this  issue  was  specifically  and  extensively 
addressed  by  Hearing  Officer  Sherwood  in  the  Prior  Decision. 
(See  P-13,  bottom  of  page  9  to  top  of  page  12).   Further,  I  have 
concluded  in  Section  I  of  this  DECISION  that  there  was  no 
justifiable  basis  for  me  to  depart  from  the  Prior  Decision's 
conclusions  regarding  the  1989-90  school  year  through  April  1990 
for  the  final  two  months  of  the  1989-90  school  year  covered  by 
this  DECISION,  since  all  of  Parents'  arguments  advanced  before  me 
were  addressed  in  the  Prior  Decision;  and  that  there  was  no 
demonstrable  change  in  the  ULC  class  for  the  May- June  1990  period 
covered  by  this  DECISION.* 

The  final  issue  cited  by  Parents  was  that  during  the  course 
of  the  prior  hearing,  Brookline  had  stipulated  to  a  number  of 
irregularities  with  respect  to  the  IEPs  for  the  ULC  students, 


*Except  the  de  minimus  testimony  referenced  which,  if  anything, 
strengthened  Brookline's  case  for  the  May-June  1990  period.   See 
pages  13-14  of  this  DECISION. 


*/3-?2 


-22- 


including  Tara,  and  represented  that  all  of  the  same  would  be 
corrected  during  the  summer  of  1990.   (See  P-18).   These 
corrections  were  not  made  until  December  1990  and  these 
corrections  were  made  without  prior  notice  to  or  involvement  of 
Parents.   Parents  therefore  assert  that  the  ULC  was  illegal  and 
improper  from  September  1990  onward  and  request  judgment  for 
Tara's  placement  at  LPS. 

The  "substance"  of  these  procedural  errors  was  fully 
discussed  by  Hearing  Officer  Sherwood  in  the  Prior  Decision  (P- 
13,  page  12)  who  found  that  such  errors  and/or  assertions  of 
violations  were  not  outcome-determinative;  did  not  impact  upon 
her  finding  that  Brookline's  ULC  class  was  appropriate;  were  not 
supportive  of  any  right  denied  to  Tara;  and  would  not  warrant 
reimbursement  to  Parents  for  a  unilateral  placement  made  prior  to 
any  knowledge  of  such  technical  violations.   I  concur. 

I  turn  now  to  events  subsequent  to  the  Prior  Decision.   The 
6  month  delay  in  correcting  Tara's  IEP  for  the  April  1990  to 
April  1991  time  period,  after  it  was  discovered  in  June  1990,  is 
a  valid  parental  complaint.   I  understand  Brookline's  position 
regarding  a  change  in  Special  Education  Administrators,  Ms. 
Oram's  need  to  concentrate  on  her  new  class  in  September  1990  and 
her  earlier  than  anticipated  maternity  leave  in  October  1990. 
However,  Brookline  stipulated  that  these  corrections  would  take 
place  over  the  summer,  not  in  September  when  these  other  concerns 
took  precedence.   Such  an  elongated  time  from  June  to  December 
1990  was  clearly  excessive. 

Further,  when  Brookline  finally  did  get  around  to  correcting 
the  then  current  and  prospective  IEP  of  Tara  in  December  1990, 
via  an  amendment  to  Tara's  IEP,  it  did  so  without  notice  to  or 
involvement  of  Parents  until  after  the  fact  and  without  any 
actual  team  meeting,  although  the  amendment  states  that  team 
participants  were  Ms  Oram,  Dr.  Litwack  and  Ms.  Masak.   Finally, 
such  amendment  covered  the  time  period  from  September  1990 
through  June  1991.  Thus,  Brookline  was  unilaterally  extending  the 
time  period  of  Tara's  IEP  by  2  months.  (See  S-2;  testimony  of  Ms. 
Michaelman) . 

Ms.  Michaelman  testified  that  a  team  meeting  and  a  formal 
amendment  to  the  IEP  was  not  necessary  just  to  correct 
mathematical  errors/hours  on  the  IEP  where  the  actual  number  of 
hours  of  special  education  had  not  changed;  where  there  was 
simply  a  clarification  or  delineation  of  special  education 
service  delivery  that  was  already  encompassed  within  the  IEP; 
where  such  services  had  always  been  given  to  the  students;  and 
where  no  services  were  being  either  added  or  deleted.   Ms. 
Michaelman  also  testified  that  Parents  were  aware  of  the  types 
and  kinds  of  services  that  were  being  delivered  in  the  ULC;  that 
the  content  of  such  services  did  not  change;  the  location  and 
time  of  the  service  did  not  change;  and  that  there  were  actually 
no  changes  of  service  delivery  at  all  but  simply  changes  on  a 
piece  of  paper.   Ms.  Michaelman  stated  that  there  was  no  intent 
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to  expand  Tara's  IEP  until  June  1991  and  that  a  team  would  be 
convened  in  April  1991  for  Tara's  new  IEP. 

I  conclude  that  Brookline's  actions  were  careless  and  rather 
cavalier.   Whether  strictly  required  or  not,  and  even  if  there 
were  no  actual  or  content  changes  but  merely  mathematical 
corrections  and  paper  changes,  it  certainly  would  have  been  good 
form  to  have  given  Parents  notice  of  and  the  opportunity  of 
involvement  in  a  team  meeting  and  to  explain  and  clarify  the 
corrections  in  Tara's  then  current  IEP,  rather  than  simply  making 
the  corrections  and  sending  Parents  a  corrected  copy.   However, 
extending  the  time  period  for  an  IEP  is  an  actual  change  from 
Tara's  original  IEP.   It  was  not  merely  a  paper  change  correcting 
mathematical  errors  or  more  clearly  specifying  what  was  already 
in  existence  but  an  extension  of  the  life  of  Tara's  IEP.   Whether 
intentional  or  not,  Brcokline's  action  attempted  to  extend  Tara's 
existing  IEP  by  2  months.   Such  a  change  cannot  be  done  without 
notice  to  Parents  and  a  team  meeting.   Brookline's  slipshod 
actions  cannot  be  ratified  as  proper. 

Parents  request  judgment  for  LPS  based  upon  Brookline's 
procedural  blunders.   However  Burlington  v.  Department  of 
Education  736  F.2d  773  (1984)  (Burlington  II)  concludes  its 
section  on  reimbursement  as  follows: 

We  conclude  this  section  by  stating  what  we  hope 
is  by  now  obvious  in  situations  where  reimbursement 
is  an  issue:  whether  to  order  reimbursement  and 
at  what  amount  is  a  question  to  be  determined  by 
balancing  the  equities.   736  F.2d  at  801. 

Factors  cited  in  Burlington  II  include  compliance  or  lack  thereof 
with  state  and  federal  regulations  and  the  reasonableness  of  the 
parties'  positions.   In  Isgur  v.  School  Committee  of  Newton  400 
N.E.  2d  1292  (1980)  the  Massachusetts  Court  of  Appeals  held  that 
even  where  a  procedural  violation  goes  to  the  essence  of  a 
protected  right,  Parents  are  entitled  to  relief  (reimbursement 
for  a  unilateral  placement)  only  if  substantial  rights  had  been 
prejudiced.   (400  N.E.  2d  at  1293,  1297,1298).   In  Roland  M.  v. 
Concord  School  Committee  910  F.2d  983  (1st  Cir.  1990)  the  United 
States  Court  of  appeals,  in  discussing  the  procedural  adequacy  of 
the  IEP  noted  at  994: 

Courts  must  strictly  scrutinize  IEPs  to  ensure  their 
procedural  integrity.   See  Defendant  I,  890  F.2d  at 
1190.   Strictness,  however,  must  be  tempered  by 
considerations  of  fairness  and  practicality: 
procedural  flaws  do  not  automatically  render  an  IEP 
legally  defective.   See  id.  at  1191.   Before  an  IEP 
is  set  aside,  there  must  be  some  rational  basis  to 
believe  that  procedural  inadequacies  compromised  the 
pupil's  right  to  an  education,  seriously  hampered 
the  parents  opportunity  to  participate  in  the 
formulation  process,  or  caused  a  deprivation  of 


l/3-?3 


-24- 


educational  benefits.   See  id.;  Denton,  895  F.2d 
at  979,  982;  Burlington  II,  736  F.2d  at  786. 

Considering  the  rationale  in  the  above  cited  cases  in 
relationship  to  the  facts  of  this  case,  I  find  the  following: 
1)  Parents  had  unilaterally  placed  Tara  at  LPS  for  the  entire 
1989-90  school  year  and  Tara  was  continuing  at  LPS  for  the  1990- 
91  school  year.   2)  Tara's  original  IEP  covering  April  1990 
through  April  1991,  which  Brookline  tried  so  inartfully  to  amend 
in  December  1990,  had  already  been  rejected  by  Parents  since  May 
14,  1990.   3)  Parents  never  accepted  nor  rejected  the  proposed 
December  1990  amendment  -  therefore,  no  action  was  ever  taken  as 
a  result  of  Brookline' s  proposed  amendment.   4)  Tara  has  never 
attended  the  ULC  program.   5)  Parents  had  actual  or  constructive 
notice  of  the  correct  number  of  hours  of  the  ULC  class  and  the 
clarification  of  content  and  services  provided  within  the  ULC 
since  at  least  June  1990  during  the  prior  hearing.   6)  Mrs.  G. 
testified  at  this  hearing  that  she  understood  the  rejected  1990- 
91  Brookline  IEP  for  Tara;  that  she  knew  enough  about  the  Baker 
(ULC)  program;  that  she  felt  Tara's  needs  were  met  at  LPS;  that 
these  needs  would  be  severely  compromised  if  Tara  were  taken  out 
and  returned  to  Brookline;  and  that  no  adjustments  to  the 
Brookline  IEP  were  adequate  or  possible  to  allow  Parents  not  to 
reject  Brookline's  1990-91  IEP  for  Tara. 

Applying  the  analysis  of  the  cases  cited  above  to  this 
constellation  of  facts,  I  conclude  that  however  inept  or 
inappropriate  Brookline's  actions  may  have  been  procedurally,  no 
substantial  rights  of  Tara  were  prejudiced,  Tara's  rights  to  an 
education  were  not  compromised  and  there  was  no  deprivation  of 
educational  benefits.   The  facts  are  quite  clear  that  Tara  would 
not  have  been  returned  to  Brookline's  ULC  program  regardless  of 
any  action  on  Brookline's  part.   Given  these  facts;  given  that 
LPS  had  no  formalized  IEP  for  Tara  at  all  during  the  1990-91 
school  year;  and  given  that  Parents  will  be  reimbursed  for  LPS 
for  the  first  semester  of  the  1990-91  school  year  based  upon 
issues  of  substance  (See  Section  II  and  III  supra),  rather  than 
procedural  gaffes  that  had  no  actual  effect  on  Tara;  I  conclude 
that  no  additional  remedy  is  warranted  and  that  Parents  are  not 
entitled  to  reimbursement  at  LPS  for  the  entire  1990-91  school 
year. 


ORDER 


Brookline's  proposed  IEP  for  Tara  G.  for  May-June  1990  and 
for  the  entire  second  semester  of  the  1990-91  school  year 
was  appropriate  to  address  her  special  education  needs  so 
as  to  assure  her  maximum  possible  educational  development 
within  the  least  restrictive  educational  environment. 
Brookline's  proposed  IEP  for  Tara  G.  for  the  first  semester 
of  the  1990-91  school  year  was  not  appropriate  to  address 
her  special  education  needs  so  as  to  assure  her  maximum 
possible  educational  development  within  the  least 
restrictive  educational  environment. 
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II.  During  the  first  semester  of  the  1990-91  school  year 
Learning  Prep  School  appropriately  addressed  Tara's  special 
education  needs  so  as  to  assure  her  maximum  possible 
educational  development  within  the  least  restrictive 
educational  environment  possible  during  that  period. 

III.  Brookline  is  ordered  to  reimburse  Parents  for  Tara's 
tuition  at  LPS  and  Tara's  transportation  expenses  to  and 
from  LPS  for  the  first  semester  of  the  1990-91  school  year. 

IV.  Pursuant  to  20  U.S.C.  1415(e)(3),  Tara's  placement  pending 
any  judicial  appeal  is  Brookline 's  Upper  Learning  Center 
Program. * 


By  the  Hearing  Officer: 

Raymond  Oliver 

Dated:   <^B.o<x~JU^  3  V^S \ 


*See  also  Roland  M.  v.  Concord  School  Committee  910  F.2d  983  (1st 
Cir.  1990)  at  1000. 


COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


f//?h/ 


RE:    CHRISTOPHER  M. 


BSEA    #90-1952 


DECISION 

This   decision    is   written   pursuant    to    20  USC    1401   et    seq  . ,    29 
USC    794,    M.G.L.    chs.    30A,    71B    and    the   Regulations   promulgated 
thereunder . 


A  hearing    in    the   above-noted   matter   was  convened   on   April 
30,    1991    in   Quincy,    MA   and    thereafter   on   May   2,    1991     (in   Quincy) 
and    April    3,    1991*     (in   Braintree,    MA). 

The    following   persons    were    in   attendance    for    all    or    part  of 
the   proceedings: 


Mrs.    M. 

William  Monahan 
Pat  Walsh 

Richard  Sullivan 
Colleen  Duggan 
Carol  Peecha 
Cathleen  Krai 
Deborah  Branting 
Deborah  Awerman 
David  Urion 
Harriet  Demakes 
Reece  Erlichman 


Dedham  Public 


DPS 


Parent 

Attorney  for  Christopher 

Assistant  Superintendent, 

Schools  (hereafter  DPS) 

Attorney,  DPS 

Special  Needs  Teacher, 

Elementary  Teacher,  DPS 

Team  Coordinator;  English  Teacher, 

Special  Needs  Teacher,  DPS 

766  Coordinator,  Carroll  School 

Pediatric  Neurologist,  CHMC 

Generic  Reading  Teacher,  DPS 

Hearing  Officer 


DPS 


PRELIMINARY  STATEMENT 

PROFILE  Refer  to  testimony  Mrs.  M.,  Ms.  Walsh,  Ms. 
Ms.  Branting,  Ms.  Peecha,  Ms.  Awerman;  see  parents'  Exhs. 
88-90;  141-150,  152  et  seq.  ;  see  also  Exhs.  S-39,  42,  44. 


Demakes , 
at  pp. 


Christopher  M.,  age  12,  is  a  bright  student  (assessments  of 


*Per  agreement  of  the  parties  the  record  remained  open  for 
submission  of  closing  briefs  to  be  filed  by  June  18,  1991.   Upon 
receipt  of  same  the  record  herein  was  closed. 
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his   cognitive   ability   range    from  high   average   to   superior*)    who 
presents  with   a    language   based    learning  disability.      Such 
disability    is   manifested    by   weaknesses    in   short   term  auditory 
memory/recall,    decoding,    visual  planning   and   organizational 
ability.      He    further   displays   a   somewhat   impulsive   approach   to 
tasks.      Owing    to   his    language   based  disability,    many  of   Chris' 
fundamental   language   skills   are    not  commensurate   with   his 
cognitive   ability   and,    attendant ly,   performance  on  discrete 
academic    tasks    is    below   age/grade   level.       (See   chart  of   test 
scores,    infra . ) 

Christopher's    strengths   lie    in   his   good    reasoning    skills, 
ability    to   think   abstractly,    and   his   oral  communication    skills. 
He    is    emotionally    intact,    sociable  independent   and    enjoys 
positive   peer    relationships. 

EDUCATIONAL   HISTORY     (Refer   to   testimony  Mrs.    M.,    Ms.    Walsh; 
see    Exh.    S-35.) 

Christopher    attended    the   Greenlodge   Elementary   School    in 
Dedham    for   grades   K-5,    and    the    Carroll    School    for   grade    6. 

Pursuant    to    a   referral   by   his    fourth   grade    teacher    in    the 
fall  of    1988     (Exhs.    S-41,    parents'    at   pp.    91,91a),   a   TEAM 
evaluation   was   conducted    during   grade    4,    and    an   IEP  developed, 
calling    for    Christopher    to    receive    resource    room   services    five 
times   weekly    and    counselling    once   weekly,    in    addition    to 
continued    remedial     (generic)     reading    services.**       (See    502.2 
prototype    IEP   covering    the   period    2/89-2/90,    Exhs.    P-9,    S-33;    and 
see    Exh.    S-36.)       This   plan    was    accepted    in  part,    however    parents 
rejected    that   portion   of    the    IEP  which    called    for    school 
adjustment   counselling.***      An   amendment    to    this    IEP,    covering 
the   period    9/89-2/90     (grade    5)    was   drafted    in    September,    1989    and 
provided    for    a   decrease    in    reading    services    from   2    to    ly2  hours 
weekly,    in   order    to   maintain    a    less    fragmented   program   for    Chris. 
(Exh.    S-28)  .       Thereafter,    the  JEP   was    again  amended    to   provide 
for     (a)    verbal   explanation   of   class    assignments   as   needed;     (b) 
oral    tests    in    science    and    social    studies   as   needed;     (c)    provision 
of    science   and    social   studies    texts    for    home    use;     (d) 
individualized   classroom    spelling    list   as   needed.     (Exh.    S-26) 


*A   1/89   WISC   administration   yielded    a   VIQ   of   122,    PIQ   of   100   and 
a   FSIQ  of    112;    an   October    1989   administration   yielded   a   VIQ  of 
136,    PIQ   of   111    and    a   FSIQ   of   126. 

**Remedial    reading    services   had    commenced    in   grade    3     (Exh.    S-35) 

***Ms.    Walsh    indicated    that   school   adjustment   counselling    had 
been    included    in   order    to   address   Chris'    school    related    anxieties 
raised    by   parents. 
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During    grade    5*   Christopher    also    received    private    tutorial 
services    twice   weekly,    secured   by  his  parents. 

In   March   1990,    an    IEP  of   the   502.2   prototype  was  proposed 
for    Christopher's    6th   grade   year    at   Dedham   Middle    School,     (DMS) , 
providing    for    special   services   twice  weekly    in   the  areas  of 
organizational   and  written   expressive   skills,    with    remedial 
reading   discontinued.     (See    Exh.    S-25,    P-9,    covering    the  period 
9/90-6/91.)      This    IEP   was    rejected   by  parent    in   June,    1990.        (See 
also    Exhs.    S-10;    S-12;    S-13;    S-14;    S-15;    S-17.)       Subsequent   to 
this    rejection   another    TEAM  meeting   was   scheduled   at   the 
direction  of   the  Administrator   of   Special   Education,    based   on 
information    received    from  her    staff    to   the  effect    that    the   March 
1990   IEP  did    not   accurately    reflect   the   TEAM'S    actual 
recommendation.      ,  See   Exh.    S-7,    August    1990  Memorandum   from   Ms. 
Walsh    to   parents,    indicating    that   the   time   allocated   to   special 
service   delivery   on    the    IEP     (i.e.,    2   periods   weekly)    represented 
a    reduction    from   the   TEAM'S    initial   recommendation,    so    as   to 
accommodate   parental   desire    to   minimize    Chris'    time    out   of 
enrichment   courses;    see    also    Exhs.    S-6;    S-9.         The   ensuing    IEP, 
also  of    the    502.2   prototype    and   covering    academic   1990-91   calls 
for    Christopher    to    receive    five   45   minute    periods   weekly   of 
special    services     (i.e.,    individual    and    small  group    instruction) 
in    the   area   of    study    skills**.      The    IEP   further   calls    for 
classroom  modifications    to   be   coord ina ted/imp lementa ted   via 
meetings/planning    between    special   and    regular    education    services 
providers.        (See    Exhs.    S-4,    S-5.)       The   plan   additionally   notes 
that   Chris    will   be   encouraged    to    take   a   writing    enrichment  course 
to   provide    additional    remediation  of   writing   difficulties,    and    to 
participate    in    the   homework   monitoring    program.      This    IEP  was 
rejected    by   parents    and    is    the    subject   of    the    instant    appeal. 
(Exh.    S-3)  . 

Christopher   was   privately    enrolled    by   his    parents    as   a   day 
student    at    the    Carroll    School,    which   program  he   attended    for 
academic    1990-91. 

ISSUES    PRESENTED 


I.  Does    the   50  2.2   prototype    IEP   proposed    by   DPS    for 
Christopher   M.,    covering    the    academic   year    1990-91,    serve    to 
assure    his    maximum   feasible    educational   benefit    in    the   least 
restrictive    environment   consistent   with    that   goal?     (See    Exh.    S-5) 

II.  If    it    does   not,    does   a   private    day   placement   at    the 


♦November    1989   -   May    1990 


**as   used    in    the    IEP   study    skills    encompasses   organizational 
skills,    spelling,    visual   motor   planning,    test    taking    and   writing 
skills 
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Carroll    School  meet   said    standard? 

III.    Is   Dedham    responsible    for    reimbursing   parents   for 
tuition   and    transpor ta-tion   costs   incurred   as  a   result  of 
Christopher's  placement   at    the   Carroll   School   for    academic   1990- 
91? 

STATEMENT  OF    THE   EVIDENCE 


PARENTS'    CASE 

1.  Mrs.   M. ,    Christopher's  mother,    testified   regarding 
Christopher's   educational  history.      She   indicated   that   during 
third   grade   he  developed   headaches  and    stomach   aches,   which 
seemed    to  be   associated  with    spelling    tests.      During  grade   4, 
difficulty   in   school  persisted,   his   teacher   suggested   that  he 
undergo    testing   and   an    IEP  was  developed.      In  grade   5, 
Christopher   continued    to   have   headaches,   and   was   failing   science, 
due    to  difficulty    taking   written    tests.      An   oral   testing  policy 
was   therefore    implemented,    however,   per  Mrs.   M. ,    only 
inconsistently.      Christopher    furthermore   experienced  difficulty 
doing   his    homework    in    those    subjects   which   he  missed  owing    to 
receipt  of    special    services.      Parents    secured   private   Orton- 
Gillingham   tutoring    for    him  during    this   year.       (See   Exh.    S-15.) 

Mrs.    M.    indicated    that   application   was  made    to   the   Carroll 
School    (Exh.    S-46)  ,   Chris    was   accepted,     (Exh.    S-48)    and   he  was 
privately  placed   at    said    facility  commencing    in    September   1990. 
Parent   testified    that  her   son    is   doing    very   well   at  Carroll, 
explaining    that   he    no   longer   has   headaches,    is   now    interested    in 
reading,   displays  more    confidence   and    is    generally   happy    in   the 
prog  ram. 

2.  In   October   1989     (grade    5)    Chris    underwent  a   learning 
disabilities    evaluation   at    the    Landmark   Foundation.     (See  parents' 
exhibits  at  pp.    141-150;    see   also   profile    supra   and   chart  of   test 
results,    infra .)      Recommendations    included   tutorial    in    language 
arts   skills,   development  of   learning    strategies   to   minimize 
weaknesses    in   rote  processing,   previewing,    use  of  hands-on 
materials    to   supplement   lectures  and   discussions  and   development 
of   organizational   skills. 

3.  An   August    1990  multi-disciplinary   evaluation  of 
Christopher    was  conducted   at  CHMC.      Salient    results  may  be 
summarized    as   follows:     (See   Exhs.    S-42-45;    P-ll;    see   also   chart 
of    test    scores,    infra .) 

Psychological   Evaluation   -   No   signs  of  primary  psychological 
problems    evidenced,   generally    intact   self-esteem;    student   appears 
to   be  coping   quite   well   emotionally,   no    formal  psychological 
services   necessary. 

Speech-Language   and    Reading   Evaluation   -  Demonstrates 
superior   knowledge  on   a    receptive   vocabulary   test   while 
performing   below    the  mean    in    tasks    involving    the  recall   and 
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comprehension   of   lengthy    sentences  and   orally   presented 
directions.      Tests  of  word    retrieval   and   fluency  are  within 
normal   limits  but  difficulties   are    noted    in   tasks  of   structured 
elicited    language.      Student's    reading    reflects    the   weaknesses    in 
his    language   comprehension   as  he  has  difficulty    following    the 
main    idea  of   a  passage   and   using   context    to  monitor   word 
recognition.      Recommendations   include  presentation  of   language 
comprehension    tasks    in   the   context  of    socially  and   academically 
related    activities,   practice    in    following   written 
instructions/dealing   with    lengthy  questions;    orally  based    tasks, 
monitoring   of  production   and    comprehension  of  morphlogical  and 
syntactical    forms;    breaking   down  of   lengthy   sentences /paragraphs ; 
use   of  contextual   and   phonic   clues;    reduction  of  the  amount  of 
material  presented;    teaching    reading   as   an    interactive 
experience.      A  process   approach   to   writing    is    further 
recommended. 

Neuropsychological   Evaluation   -  Found   Chris    to   present  with 
intact    interpersonal   and   communicative    skills   and    superior    verbal 
knowledge.    Also   noted   were    slow   processing   of  verbal    information, 
less   comfortable   verbal    retrieval   skills  as  compared    to   above- 
average   recognition;   deficits   in   orientation   and    analysis    in 
complex   visual   materials;    poor    control   of    fine   motor    output. 
Recommended   was    intensive   support  of   language   and    academic 
skills,    the   development  of    reading   and  writing    strategies, 
modifications  of  curriculum  and    assignments   as  practicable,    and 
use   of   word   processor. 

Neurological   Evaluation   -   Normal  classic   neurological  exam; 
extended   neurological    exam   significant    for   difficulties   on    the 
RAN/RAS,    consistent   with    language   difficulties. 

Mathematics    Evaluation   -      Overall    level  of    skills    in 
arithmetic    generally    appropriate    for    an   entering    sixth    grade 
student.      Application    and   problem    solving    skills    seemed    strong. 
Greatest    challenges    in   dealing    simultaneously   with   multiple 
demands    and   worked   quite   deliberately,    reflecting    extra   effort    to 
meet   graphomotor    and    organizational  demands.      Recommendations 
included    strategy   building,   previewing/reinforcement,    the 
teaching   of   single     (vs.   multiple)    procedures,   highlighting 
salient   elements    and    specific    organizational    linkage   of    steps. 

4.      Dr.    Urion,    pediatric    neurologist,    is    the   Director    of   the 
Learning    Disabilities   and  Behavioral   Neurology  Program  at   CHMC 
where    Christopher    underwent   the   August,    1990  multi-disciplinary 
evaluation    summarized   above.      Dr.    Urion    served   as  case 
coordinator    for    Christopher    and    indicated    that   his    testimony    in 
this   matter    represents    the   collective  wisdom  of    the  CHMC   Team. 
(See    his    report,    parents'    exhibits   @    p-152   et   seq.)      This    witness 
acknowledged    that   CHMC    staff   did   not   contact   DPS   personnel    for 
input,    nor    did    they   observe   Christopher    in    the  public    school 
setting.      They  did   however    review   Landmark    foundation    testing   as 
well   as   several   records    from   DPS     (including    1987,    1990   Standford 
Achievement    tests;    fourth   grade    teacher    evaluation,    educational 
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history/overall   progress     (January   1989),   home   visit,    January   1989 
psychological    testing;    January,    1989   special   needs    report,   grade 
5  classroom  teacher   assessment    (December   1989);    TWS  test,    1989, 
1990;    January,    1988   Slingerland;    1989   and   1990   IEPs) . 

Dr.   Ur ion   testified    that  Christopher  presents  with   a   fairly 
significant    language  based    learning  disability,    explaining    that 
while    his    superficial   language   structures  are    adequate     (e.g.,    he 
performs   well  on    the   PPVT  and    similar    tests;   single  word    ID 
tasks,   multiple   choice   tests)    and    his   elements  of  verbal 
knowledge   are   very   strong    (per   his  WISC   results),   certain  of   the 
deeper   elements   of  his    language   functioning   are   much   lower   than 
his    native    intelligence   and   are   not  working    for   him.      He   went  on 
to   assert   that   the   fact   Christopher  may   perform  well   on   an 
achievement    test    (e.g.    CAT)    wherein  he    is  compared  with  a   large 
composite   of   students    is   not   as   telling   as   a  comparison  of  his 
performance  on  given    skill    tests    against  his   own   native 
intelligence. 

In   outlining    the  nature   of   the  educational  program  he 
recommends    for    Christopher,    Dr.    Urion    stated    that   subjects   should 
be   taught   him    in    a   manner   which    takes   his   disability    into 
account,    and   assignments/requirements   must    therefore   be   modified 
accordingly.      Furthermore,    language   remediation    should    be 
incorporated    throughout   his   program,    using    age   appropriate 
material    in    content   subjects   as   the   vehicles   for    same.      Dr.    Urion 
stated    that   by    the    time   a    student   has    reached   Christopher's    age 
it    is   not   appropriate    to   merely    furnish   remedial  work    in   specific 
content    areas   and   assume    that   underlying    language   deficits   will 
abate,    themselves,    over    time. 

This    witness    referred    to    the  document   submitted    by   parents' 
at   p.    153   et    seq.    as    the    sort   of   program   which,    in   his   view, 
would    best    address   Christopher's   needs.        This   document,    entitled 
Language   Based    Instructional    Program   Suggested   Features    (working 
draft)    and    authored    by   Sandra   Kleinman    (speech    language 
pathologist)    and   Dr.    Urion,    recommends,    in   salient  part,    a   small, 
homogeneous   classroom,    wherein    students   are    working 
simultaneously   on    the    same    subject   and    same    level.      The  program 
must    be    total,    full   day,    and    integrated,    with    the   foundation   of 
the    curriculum   language    acquisition.      Content   subject   areas   are 
the   vehicles   through  which    instructional/compensatory   strategies 
are   developed. 

When    questioned   with   regard    to   a   specific    teaching 
methodology    for    this    student,    Dr.    Urion    indicated    that    Orton- 
Gillingham   is    one   of   the   techniques,    but   not   necessarily    the   only 
one,    which   might   be   considered    for    use   with   Christopher. 

In    Dr.    Ur ion's    opinion    the    IEP  proposed    by   DPS    is    not 
adequate    to    remediate   Chris'    deeper    language    dysfunction    in    that 
neither    the   time    allocated    nor    the   nature    of   the    intervention 
taking   place    (i.e.    work  on    study   skills)    can   sufficiently   address 
the  problemmatic    language    issues   with   which    he  presents.      Dr. 


43-93 


-7- 


Urion    further   questioned   Christopher's    ability   to    function   well 
in   a    regular    classroom  given    that   his    two   year    deficit    in    reading 
(evidenced   on    the   CHMC   analytic    test)    will   have   a   significant 
impact   on   his    ability    to   do   content   work    in   middle    school   and 
beyond . 

5.      Deborah   Awerman     (certified    in   moderate    special   needs, 
elementary   education;    trained    in    Or ton-Gillingham)     is    the    766 
Coordinator    for    the   Carroll    School.      MS.    Awerman   has   observed 
Christopher    at   Carroll,    conferenced   with   his    teachers   and 
reviewed    his    test    results.      She   presented    testimony    regarding    the 
program    furnished   him   at    Carroll,    his   performance    therein   and   her 
opinion   as    to    his    educational  profile    and    needs. 

According    to    this   witness    the   Carroll    School  program  entails 
a    5    level  curriculum,    implementing    a   very   structured   multi- 
sensory    language   based    approach    across   all  disciplines   and 
utilizing    principles   of   the   Or ton-Gi llingham   system.     (She 
described    Or ton-Gillingham   as   a    sequential,    systematic, 
alphabetical   phonetic    approach.)       Classes   at   Carroll    School   are 
small,    ranging    from    four    to    seven    students.        (See    Exhs.    P-l,    2; 
S-47;    parents'    @    p.    151.) 

Refer    to    Exhs.    P-7,    S-49    for    specifics   regarding    Chris1 
1990-91    schedule    at    Carroll    School;    and    see   Exh.    P-10    for 
profiles   of   his   Carroll   classmates. 

Ms.    Awerman    testified    that    Chris    is   a   very   bright    student 
with    good    reasoning    and    abstract    thinking    skills    as   well    as    good 
oral   communication    skills.      However,    he   has  difficulty    retaining 
information   presented    only   orally     (e.g.,    in    lecture    format)    often 
missing    details.      He    furthermore    manifests    an    impulsive    learning 
style  . 

With    regard    to   Christopher's   performance   at    the   Carroll 
School,    this   witness    indicated    that   he    is    functioning   very   well* 
and    beginning    to    internalize   what   is    being    taught.         See   parents' 
Exhs.    at    pp.    82-85,    revealing    that   as   of    11/90,    Chris   was 
excelling    or    progressing    well    in    all   areas   of   science,    language 
tutorial,    geography /ear ly   civilizations   and   math;    and 
progressing,    but   needing    further   work    in    language;    and    see    Exh. 
S-l,    11/90  diagnostic    report   on    curriculum    test    indicating   good 
to    excellent   performance    in    all   areas;    see    also    Exh.    S-23,    3/91 
diagnostic    report   on    curriculum    test    indicating   passing    to 
excellent   performance    in    all    areas.         This,    in    her   opinion    is 
indicative   of    the    fact    that    the   program  being    implemented    is 
working    for    him   and    thus    that   he   responds   well    to    and    requires   a 
structured,    multi-sensory   languaged   based   approach   which 
incorporates   the   Or ton-Gillingham   system,    and    offers  close 


*She   assessed    his    classroom   reading    level   at   approximately   mid 
fifth   grade. 
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monitoring      through    low    student/staff    ratios. 
SCHOOL'S   CASE 

1.  Patricia  Walsh,  Assistant  Superintendent  for  Special 
Education  Services,  DPS  (certified  MSN)  traced  the  procedural 
history   of   this   case   commencing    in   Chris'    fourth   grade   year. 

(Refer    to   educational  history,    supra.) 

Ms.   Walsh    testified    that   in   her   opinion   the   language   based 
learning   disability  with    which   Christopher   presents     (manifested 
by   organizational  difficulties;    difficulty    in   written   language 
and    spelling)    is    appropriately   addressed    through   Dedham's 
proffered   program,   which,    she   asserted,    encompasses   a   multi- 
sensory    teaching    approach  within   the    regular    education  program. 
She   added    that   the   term   "study    skills,"   as   used    in      the   IEP, 
encompasses    those    skills   enumerated   on    subsequent   pages   of    said 
IEP    (e.g.,    spelling,    test    taking,    visual  motor    planning). 

Ms.    Walsh    stated    that    the    results   of    the    Landmark    foundation 
testing    performed    in   October    1989,    were    not   shared   with   DPS    until 
the    spring   of    1990,    and    that    the    summer    1990  CHMC    reports   were 
not   shared   with    DPS    until   approximately   one    week   prior    to 
hear  ing. 

2.  Carol   Peecha   was   Chris'    fifth   grade   teacher   at    the 
Greenlodge    School.      During    that   year    she    instructed   him    in   math, 
social   studies,    study    skills    and    writing    process,    in    the   context 
of   a   class   population  of    19    students. 

Ms.    Peecha    testified    that   she   employed    an   integrated 
approach   with   her    students,    utilizing   content   courses   as   vehicles 
for    teaching    writing    process    skills,    etc.      She    further    testified 
that   Chris'    teachers   met   on   a    regular    basis   and    that   she 
communicated   with    his    special   education    teacher    in    an  on-going 
manner.      His   private    tutor,    however,      never    contacted   her,    nor 
was    she   asked    by   parents   to   contact   the   tutor.      She   could    not 
recollect   when   she    even  became   aware    that   Chris    was    receiving 
private    tutorial   services. 

With   regard    to   Chris'    performance    in   her  class,    this   witness 
indicated    that    in   math,    he    achieved   a  grade  of  C+  without   any 
special  accommodations  having   been  made    for   him.      In   social 
studies  he    received   a  grade  of   B,    and    accommodations    included   his 
highlighting    text    to   mitigate    note-taking,    and    affording    him   the 
opportunity    to   orally   embellish   written    test    answers.        (See   Exh . 
S-26.)       In    reading     (which   course    she   did   not   teach   him)    he  was 
placed    in    the    lowest    reading  group. 

Ms.    Peecha    indicated    that  Chris   was   a   very   enthusiastic 
student,    demonstrating   good   work   habits,    good   conduct,    good 
effort   and    good    homework    performance.      She   further    testified    that 
he    was    socially   well-adjusted,    participated    actively,   did   not 
need    re-focusing    and    did   not   appear   anxious.       (See   grades   of  A   in 
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the   above-enumerated    areas,    Exh.    S-2.) 

When   questioned   as    to   why,    given   his   excellent   effort, 
conduct   and    superior    intellect,    Chris    did    not   receive   any    nAn 
grades    in   content   courses,    this   witness    responded    that    fifth 
grade    is    a   difficult   year,    imposing    new  demands   on    students. 
Furthermore,    Chris  came    to   her    lacking   many    skills,    which   were    in 
fact  developing   during    the  course   of   the  year   with   her.      Finally, 
in   her   estimation,    his   B   and   C  grades   are  good   grades, 
demonstrating    that   he   had    a    successful   year    in   her   classroom, 
particularly  given    that   she    is   a  demanding    teacher.       (See   Exh.    S- 
2,    cummulative   record,    grades    2-5;    see    also    Exh.    S-27,    Ms. 
Peecha's    12/89    report.) 

Ms.    Peecha   acknowledged    that  Chris   presents  with   a   language 
based    learning  disability  and,    in   her   opinion,    the    IEP   addresses 
same    by   affording    him   the   support  he  needs    in   order    to    succeed    in 
a    regular    education  program.       She    further    testified    that    Chris    is 
a    student   who   should    definitely    be   mainstre,amed ,    explaining    that 
despite   his    language   disability   his    superior    intellect    enables 
him   to   compensate    so    as    to    function    effectively,    with    support,    in 
a    regular    setting.       The    support    to   mainstream  model   enables   him 
to    reap   benefits    inherent    to    a   mainstream   setting,    such    as 
academic    stimulation. 

This    witness   observed    Chris    in   his   math    and    science   classes 
at    the   Carroll    School    in   March,    1991.       She    found    the   environment 
at   said    facility    to    be   very    barren    and    the   classrooms    to    be   very 
small    and   confining.      The    lessons   were   highly    teacher -directed   as 
opposed    to    student   centered    and    in    her   opinion,    Chris    does   not 
require    this    approach.      Moreover,    the    teacher    did   not   draw 
information    from   the   students,    and    there    was   neither    an 
introduction    to,    nor    a   closing    summary   of    the    lesson   presented. 
Finally,    Ms.    Peecha   noted    that   Chris    stood    out   as   above   all    the 
other    students    academically    in   his    science   class. 

3.        Harriet   Demakes     (certified   MSN;    consulting    teacher   of 
reading;    elementary    education)     is   a    reading    teacher   with   DPS, 
providing    small   group    reading    services    to    regular   and    special 
education    students.      She   assessed   Chris    in    third   grade   and 
thereafter    saw  him  during    that   year    for    small   group    remedial 
reading     (on   a    regular    education  basis).      During  grade   4     11988-89) 
reading    services   continued    but   with   a   different   provider.       In    5th 
grade,   parent,   grade   5    reading    teacher   and    she    jointly  decided 
that  owing    to   Chris'    progress    and    the  departmental   nature   of   the 
5th   grade    schedule,    his    reading   time   would   be   decreased    from   2 
hours   to   1V2  hours  weekly.     (Exh.    S-28)      During    this    year,   Ms. 
Demakes   was   Chris'    special   education    reading   support    teacher   and 
in    this    capacity   worked   with    him  not  only   on   his    reading    text    but 
on   his    science   and    social    studies    texts   as   well.       She    furthermore 
addressed    compensatory    strategies   and    coordinated    her   work    with 
Chris'    regular    and    special    education    service   providers. 

In    this    witness'    opinion   Chris   made   good    progress   during    his 
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time   with    her.    She   explained    that   his    difficulties   were    in    the 
areas  of   word    recognition   and   decoding,    however   he   performed   well 
in   comprehension.      In   comparing   his    status   from  grade   3    to   grade 
5  Ms.    Demakes   noted    that    the    shyness,    reluctance   and    lack  of 
confidence   evidenced    in   grade    3   were    no    longer   present    in   grade 
5,    rather    by   the    latter   year   he   was  happy,    confident   and    took    the 
initiative.      She   furthermore    testified    that  as  per   the  Gates- 
Macginite    test   she    administered   at    the   end  of    fifth   grade,    Chris 
was  performing    at   grade    level    in    the   reading    area.      She   added 
that    in   her   view   he    was    actually   doing    some    reading    above   grade 
level   given   his    performance    in    regular   education   classes.      This 
witness    testified    that   despite   his   above    average    IQ    she    is   not 
concerned    that  Chris    isn't    reading    above   grade   level  given   the 
presence   of   his   deficits. 

When    questioned    regarding    the   appropriateness   of   the   Orton- 
Gillingham   method*    for    use   with   Chris,    Ms.    Demakes    indicated    that 
it    is    a    strictly   phonetic    based,    rigid    and    archaic   methodology. 
She   went   on    to    state    that   phonics    is    simply,  one   component  of 
reading,    but   the  main    focus   of   reading    is    to   derive   meaning    from 
the    material.       In   Chris'    case,    if   phonics    is  his    weakness, 
educators   should    not   teach    to    it;    rather    a   whole    language 
approach    should   be    used    and   compensatory    strategies    taught. 
Thus,    in   her    view,    Or ton-Gillingham   is    not   an   appropriate 
methodology    for    use   with   Chris. 

In    addressing    the   language   based    programming    recommended 
by    Dr.    Urion,    Ms.    Demakes    testified    that    this    is    in    fact    what    is 
implemented    on   a   daily    basis    in   Dedham's    regular   education 
program.      Christopher    does    not,    in   her    view,    require    a   day    long 
special   education,    remedial    language   based    approach. 

This   witness    endorsed    the    IEP   proposed    for    grade    6, 
testifying    that    in   her   opinion    it    appropriately   addresses   Chris' 
language   disability   by   providing    him    regular    education    services 
with    specialized    support.      She   acknowledged    that   while    the    IEP 
initially    labels    the    support    services   proffered   as    "study 
skills",    when   the   body   of   the   plan    is    reviewed    it    is    clear    that 
additional  areas    (language,    compensatory    strategies,    e.g.)    are 
also   covered.        Ms.    Demakes   further   testified    that   the   TEAM  did 
not    feel   Chris    required    remedial    reading    in  grade    6   and    therefore 
recommended    instead    his   placement   in   a   developmental   reading 
program. 

4.      Deborah   Branting     (certified   MSN;    elementary   education) 
is  a    special   needs    teacher   within    the   DPS   system.    Ms.    Branting 
tested   Chris    in   grade    4,    participated    in   his    1989    and   March    1990 
TEAMs   and   worked   with   him    (five    30   minute    sessions/week,    on    a    1:1 


*She   attested    to    familiarity   with    this   method    through   course 
discussion,    literature    and    having    read    the   manual,    however    she 
had   not   taken   the   Or ton-Gillingham   course    per   se. 
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basis)    from   the   middle   of   grade    4    through   the   end    of   grade    5. 
(See   Exhs.    P-5,    S-37,    38,    33,    26,    16,    29.)       She    furthermore 
coordinated    her   work   with    that  of   Chris'    other    service 
providers.      Ms.    Branting    indicated    that    she   was   aware  of   the    fact 
that   parents   had    secured    a   private    tutor    for   Chris,    but    there    was 
no    interaction  between    them. 

This  witness  testified  that  Chris  evidenced  improvement  in 
spelling,  handwriting,  ability  to  self-correct  and  awareness  of 
his  strengths  and  weaknesses.  She  further  testified  that  Chris 
never   complained    to  her    about   headaches   or   other    somatic    issues. 

Ms.    Branting    indicated    that   the   TEAM'S    initial 
recommendation    was    for    Chris    to    receive   daily    special    education 
support,    however    such    recommendation   was   reduced    to    twice   weekly 
services    in  order    accommodate   parental  desire    that   Chris   miss 
less   regular   education   course   work. 

Based    upon   her    March    1991   observation   of   Chris   at    the 
Carroll    School,    this    witness   offered    the    following    assessment: 
(a)    the   content   material   presented   him   was   not    sufficiently 
challenging;     (b)    there    was   not   sufficient   stimulation    from   fellow 
students;     (c)    classes   did    not   afford    sufficient   opportunities    for 
written   expression. 

In   Ms.    Branting 's   opinion    the    IEP  proposed    for    Chris    by    DPS 
(Exh.    S-5)    adequately   addresses   his    special    education    needs.       She 
added    that   his    needs   were    not,    in   her   view,    so    severe    as    to 
require    team    taught   classes     (ie.    -  courses   co-taught    by    special 
and    regular   education    staff) . 

5.      Colleen   Duggan     (B.A.  ,    special   education;    Masters  degree 
-    learning   disabilities;    certified  MSN)     is    the    6th   grade    special 
needs    teacher   at   Dedham  Middle    School     (DMS) ,    slated    to   work    with 
Chris   pursuant    to    the    IEP   under    review.      Ms.    Duggan   has    reviewed 
Chris'    records,    observed    him   at   the  Carroll    School   and 
participated    in   his    September    1990   TEAM  meeting.      Pursuant    to    the 
proffered    IEP,    Chris    would    receive   special   services   with    her    in 
the   context  of   an   all   sixth  grade   group  of    6-8    students.      She 
would    teach   Chris,    among   other    things,    strategies/methodologies 
such  as    surveying  questions,    "reading,    reciting,    reviewing",    and 
semantic   webbing.      She  would    further   address   writing   process   and 
spelling,    utilizing,    for    the    latter,    words    from  his   content 
courses.      Moreover,    the  whole   language   approach   utilized    in   his 
regular    education   courses   would   be   carried   over    in   her   work   with 
Chris.      Ms.    Duggan   further   described    her   role    as   a   member   of   the 
interdisciplinary    team  at   DMS,    explaining    that    regularly 
scheduled   meetings   are    held,    at  which  members  discuss    issues   such 
as   modifications    to    regular   classroom  programming     (as   needed), 
integration   of  curriculum,    etc. 

In    this   witness'    opinion,    Chris'    needs,    as    identified    by   the 
CHMC   evaluation,    and    the    recommendations   contained    therein   are 
met   within    the  context  of   the   IEP,    via    the   regular   education 
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component   at   DMS   in    tandem  with    the   special   education    support 
services  proffered.      She   added    that   she    in    fact    team   teaches    some 
regular   education   classes  with   regular   education   staff,   and 
Chris'    needs   are    not    so    severe   as    to   warrant   his   placement    in 
such   classes. 

Ms.    Duggan  attested    to   a    familiarity   with    the  Orton- 
Gillingham  methodology   through   exploration   in    some  of  her   course 
work.       In    her   opinion,    since   Chris    is    able    to   comprehend   what   he 
reads,    this   approach    is   not    the   best   approach    to  use   with  him. 

6.    Cathleen   Krai     (interdisciplinary    team  coordinator,    DMS; 
teacher   of   English/French)    holds    numerous   educational 
certifications;    she    is   not   however   certified    in   special 
education.      Ms.    Krai   would    have   been   Chris'    team  coordinator   had 
he   attended    DMS. 

Ms.    Krai  described    the    interdisciplinary   team  approach 
utilized   at    DMS,    explaining    first    that    the  /term    "team"   as   used    in 
this    context   does   not   connote    a    special   education    evaluation 
TEAM.      Rather    it    entails    an    interdisciplinary  group  of    teachers 
(regular   and    special    needs,    guidance   staff,    etc.)    who  meet 
regularly     (three    times    weekly)     to   discuss    students,    integration 
of   curriculum,    etc.       It    is    further    through    the    interdisciplinary 
team  concept    that    interdisciplinary   units*   are   conducted 
throughout    the  year. 

Ms.    Krai   testified    that   a   whole    language   approach    to    reading 
is   utilized   at    DMS,    which    approach   emphasizes    the    students' 
deriving   meaning    and    comprehension    from   text.      She   explained    that 
classes   are    student   centered   as   opposed    to    teacher   directed, 
experiential    in   nature,    and    that   reading    and    writing    are 
integrated    and   emphasized    across    the    curriculum;    hence   a    language 
based    approach    is    in   place.      She    indicated    that  many   of   the 
features/methodologies    recommended   by    the   CHMC    reports   are 
incorporated   within    the   DMS   program. 

According    to   Ms.    Krai,    had   Chris   attended    6th   grade    at    DMS 
his    schedule   would    have   entailed    special   education    services    five 
periods   weekly,   daily  developmental    reading,    daily    (regular 
education)    math,    science,    social   studies   and    English,    as  well   as 
twice   weekly    foreign    language,    gym   and   electives. 

Ms.    Krai,    who  observed   Chris    at   the  Carroll    School    in   March 
1991,    testified    that   she    felt    the  physical   space   was   confining, 
no   collaborative/interactive   teaching    was   taking    place,    content 
was   not  discussed   and    that   what    she   observed    was   not   a    language 
based    teaching   approach   but   rather   a  phonetic   based    approach. 
This   witness    further    indicated    that   based    upon   her    understanding 
of   the   Or  ton-Gillingham  method     (derived    from   her    readings   on    the 


:a   common    thematic    approach   utilized    across   disciplines 
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subject)    it    is    not   appropriate    for    Chris    as    it    represents   an 
over-concentration   on   phonetics     (which    research    indicates   hinders 
students'    ability    to    read);    decontextualizes   reading;    is    archaic 
and    teaches    to   his   phonetic    weakness. 
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CHART  OF  TEST  RESULTS 

October  1989  (grade  5)  -  Landmark  Foundation  (parents'  exhibits 
at  pp.  141-150) 

Gray  Oral  Reading  -  passages  25  percentile;  comprehension 

25  percentile 

WRAT  -  R  -  reading  g.e.     -  beg.  gr.  3 

spelling  g.e.     -  beg.  gr.  3 

arithmetic,    g.e.    -  end   gr.    5 

TOWL   -    2   -    low    average   writing   quotient;    word   use   and 
mechanics   very   low;   context   score   high 

Analytic    Reading    Inventory    -  answered   all  questions 
accurately    at   grade   level;    reached    instructional    level   at   the 
grade    5  paragraph. 

DTLA   -   auditory    recall,    5th   percentile 


Spring    1990      -   Gates-Macg  inite    Reading  (Exh.    S-18) 

Vocabulary  -   g.e.    5.6 

Comprehension    -   g.e.    6.1 
Total  -  g.e.    5.8 

Spring    1990   -   Carroll    School    Testing  (Exhs      S-19-22) 

CAT   -    Reading    Comp.    -    50th    percentile     (nationally)      (g.e.    5.9) 

Math   Computation   -    80th   percentile     (nationally)     (g.e.    7.4) 

Standford    Dictated    Spelling    -      4.5   g.e. 

WRAT  -   R  -      4B   g.e. 

Woodcock    Reading   Mastery  -      3.7   g.e. 

Standford   Achievement    Test   -  Dictated   vocabulary   -    99th   percentile 


Standford    Achievement    Testing 

April   1990     (grade    5)    -  Chris'    scores   clustered   mainly    in    the   average 
range,    nationally,     (e.g.,    total    reading/total   math),    with    some 
scores   in    the   above   average   range,    and    below   average   performance, 
overall,    on    language   subtests   as   well  as    spelling   and    study 
skills    subtests.     (Exh.    S-24,    and    parents   at   pp.    103;104;    see    also 
results  of  previous    SATs,    Exh.    S-30   and   parents   at    pp.    87;96). 
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August    1990   -   CHMC    Testing       (Exh.    S-ll) 
PPVT   -    9  6  percentile 

WRAML  -   sentence  memory   -  below   average 
Token   Test    for    Children   -  borderline 
Boston   Naming    Test    -   average 
Word    Fluency   Task    -    average 
Analytical   Reading    Inventory   -  weaknesses    in   decoding,    comprehension 
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FINDINGS    AND    CONCLUSIONS 

Christopher   M.    is    a   child   with   a   disability   and    a   child   with 
special    needs,    falling"  within    the   purview  of    20  USC    1401   et    seq. 
and   M.G.L.    ch.    71B.      As    such,    he    is    entitled    to    a    free, 
appropriate  public   education   and   an   IEP   which   assures  his  maximum 
feasible   educational  development   in   the   least   restrictive 
environment   consistent   with    that   goal.      Neither    his    status   or 
entitlement    is    in   dispute.      There    is    furthermore    general 
concensus   among    experts   as    to    the    nature   of   his    needs.      He    is 
uniformly   described    as   a   very   bright,    socially   well   adjusted 
student    who  presents   with   a    language   based    learning   disability. 
The   issue   presented    for    resolution    is   whether   the  program 
proffered   by  DPS  complies  with    federal   and    state   mandates 
regarding    requisite    special   education   programming    for    this 
student   or    whether,    in    the    alternative,    the    Carroll    School 
represents   the   least    restrictive   placement   in   which   Chris' 
educational   development   can   be    maximized. 

It    is   my   determination    based    upon    a   preponderance   of   the 
evidence   presented    that    Chris'    needs   are    neither    so    severe   nor    so 
unique    as    to   warrant   the   restrictive   educational   environment   of   a 
private   day    school.      Rather,    the    record    reveals   him    to   be    a 
student   whose    educational   development   can   be   maximized    in    the 
context   of    regular    classes   with    the   use   of    supplementary   aids   and 
support   services.      Given   this    finding,    and    the   further 
determination    that    the   program   at    Carroll,    while   perhaps   offering 
him   certain    aspects   of   appropriate    remediation    is,    in    totality, 
so   overly    restrictive   as    to   be    inappropriate    for    this    student,    an 
order    against    DPS    for    retroactive   reimbursement    to   parents   simply 
cannot    lie.       (School   Committee  of   Burlington   vs   Department  of 
Education,    471   U.S.    359     (19  8  5)  ;    Town   of   Burlington    v.    Department 
of   Education,    736   F.2d      773     (1st    Cir.    1984);    Roland    M.    v.    Concord 
School    Committee,    910   F.2d    983     ast   Cir.    1990).      My   analysis 
follows. 

In    keeping    with    federal   and    state    initiatives   DPS   developed 
a  program    for    Christopher    which,    in    the   view  of    those 
professionals   who   had   worked    with    the   student  over   time,    would 
address  his    special    education   needs   and    furnish    those    support 
services  necessary    to   enable   him  to   participate    in   a  mainstream 
educational   experience.       The   proffered    IEP   both    recognizes   and 
makes  provision    for    specialized    services   in   Chris'   deficit    areas 
through   delivery  of    daily,    small   group  and    individual    special 
education    services,    furnished    by   a   credentialed    provider.      And, 
while    the  broad   descriptor    "study    skills"     (as    initially   used    in 
the    IEP*)    is    less    than   specific,    when    the   following    pages   of   the 
plan   are   consulted,    the   more    specific    skill   areas    to   be   addressed 
are   clearly    set   forth,    to   wit  t    organizational   skills,    visual 


*under    the   heading    "type   of   services"   on    the   special   education 
service   delivery   grid 
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motor    planning,    spelling,    written   expression,    compensatory 
strategies,    study    techniques.      Moreover,    these    services   are    to   be 
delivered    within    the   context   of   an    integrated   program;    that    is, 
Chris'    special    education   and    regular    education    teachers   would 
work   closely   to   coordinate   his   programming   and    insure    that 
appropriate   modifications   are   made    for   him  on   an   on-going   basis 
within   his   mainstream  classes.      Carryover   of   curriculum  also 
takes  place   via    the    interdisciplinary   unit  concept   and    the   use  of 
content   course    vocabulary   within    the   special   education   context. 
Furthermore,    formal,    regularly   scheduled  meetings    take  place   on   a 
frequent   basis    in   order    to    insure    that   Chris'    performance   and 
status    is   closely   monitored.      Finally,    both   a   developmental 
reading   class,   as  well   as   a  writing   enrichment  course    and 
homework  monitoring   program  are    recommended   as  part  of  his    total 
program. 

In    reviewing    the   record    to    ascertain   whether    the   DMS   program 
would,    in    its   entirety,    maximize   Chris'    educational   development 
in    the   least    restrictive   environment,    the   testimony   of 
professional    educators    who   have   worked   directly   with   him  must   be 
afforded    due   weight.       In    this    regard    the   proffered    plan   was 
endorsed   by   Ms.    Demakes,    Ms.    Peecha      and   Ms.    Branting,    all   of 
whom  concurred    that   the    support   to   mainstream  model   was    the  model 
of   choice    for    this    student,    citing:     (a)    his   past   progress    under 
the   rubric   of   similar   programming;     (b)    his    passing    or    better 
performance   within    regular    education   courses;    and     (c)    his   above 
average   cognitive   ability,    rendering    the   stimulation    and 
enrichment   opportunities   of   a   mainstream   educational    environment 
exceptionally   compelling. 

In   endorsing    the   program  offered   Chris    by   DPS    I   have   not 
failed    to   afford    due   consideration    to    the    recommendations   of    the 
Landmark    foundation,    the   CHMC    interdisciplanary    team  and, 
attendantly,    the    testimony   of    Dr.    Urion.      However,    there    are 
significant    factors   which   must    be   considered   when    assessing    this 
evidence.      Firstly,    these    recommendations   are   based   on 
information   derived    from   the   evaluation   context   which,    of 
necessity,    is   of    limited    duration   and    occurs    in   a   clinical 
setting.      None   of   the  CHMC   evaluators  observed   Chris    functioning 
within   his    school   environment;    nor   did    they   have    any  direct 
contact  with   DPS   service  providers  who  could    have  offered 
insight,    given    the   benefit   of    their   daily    interaction   with   Chris 
in   the  educational   setting.      Secondly,   many   of   the 
recommendations    included    in    the    Landmark    evaluation   as   well  as 
individual   evaluator's    reports    from   the  CHMC    team  are    in    fact 
incorporated    in    the   program  contemplated    for    Chris    by   DPS     (e.g., 
that    lengthy   written  material  be   broken  down    into   shorter  more 
approachable   units;    that   a  process   approach    to  writing   be 
utilized;    that   staff    recognize   and    understand    Chris'    deficits   and 
their    likely    impact   on    academics   vis   a   vis   modifications   of 
curriculum   and    assignments   as   practicable;    that   study    strategies, 
previewing,    etc.,    be   utilized;    that   a    word   processor    is    avialble 
to    him) .      Finally,    it   must    be   noted    that   the   results   of    the   CHMC 
evaluations,    while   performed    in    late    August    1990,    were   not    shared 
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with   DPS    until   just    prior    to   commencement  of   the  proceedings    in 
the    instant   matter.      Perhaps,    had    this    information   been    shared 
with   the   TEAM  earlier  on    in   the  process,   certain   aspects  of   the 
IEP  might   have   been    refined,    or   otherwise   modified.      Such   outcome 
is    purely   speculative  however   as   a  meaningful   opportunity    for 
same  did   not   exist. 

I   turn   next   to   a  consideration   of   the  Carroll    School 
program.      Based    upon   Chris'    educational  profile,    and   his   unique 
constellation   of   needs   and    strengths,    I    find    Carroll    to    be   an 
overly    restrictive    educational  placement    for    this    student. 
Certainly,    there   may   be  certain    features  of   the  program  which 
offer    appropriate    remediation    to   a    language  disabled    student.      As 
attested    to   be   by  Ms.    Awerman,    e.g.,    the  program   is    language 
based    in   nature.      However,    based    upon    the    record   before   me,    such 
benefits   are    outweighed    by  compelling    factors   which   argue   against 
Chris'    placement   at    a   private    school    for    learning   disabled 
students.      Consider    first    various   concerns   raised    by   DPS 
witnesses    involving   both    the   confining    nature   of    the   physical 
space   at   Carroll    as   well   as   the   unst imulating    academic 
environment.       (The    latter   concern    is   particulary  critical    for    a 
bright   student   like   Chris.)    Secondly,    the   record    is    by   no   means 
persuasive    as    to    the   efficacy   of   utilizing    the    Or ton-Gilingham 
methodolgy   with    this    student.       (As    asserted    by   DPS   witnesses    such 
system    teaches    to   Chris'    weakness    rather    than    to   his    strength*. 
Moreover,    when    questioned    as    to    the   appropriateness   of   Orton- 
Gillingham    for    Chris,    even   Dr.    Urion    responded    that    it   was    just 
one   of   many   methods   which   might   be   considered.)      Finally,    no 
objective    evidence    was    adduced    to   demonstrate   quantitative   gains 
made   by   Chris    during    his    tenure    at   Carroll,    and    hence,    the 
effectiveness  of    the  program    for   him.      While    the    record   does 
reveal    that   Chris    was    progressing    very   well    along    the   Carroll 
School    curriculum  continuum,    this   does    little    to    shed    light   on 
the   ef fectivenesss   of   the    intervention    furnished    vis    a    vis 
development   of    academic    skills    or,    on    whether    such    intervention 
in    fact   served    to   close    the   gap   between   previously   documented 
grade    level   deficits   and   grade    level  performance. 


*In  the  opinion  of  witness  Demakes,  Chris'  particular  disability 
compromises  his  decoding  a  greater  degree  than  his  comprehension 
ability/ability   to   derive   meaning    from  content. 
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For  all  the  foregoing  reasons,  the  Carroll  School  simply 
cannot  be  endorsed  for  Chris  as  the  least  restrictive  program  in 
which  his  educational  development  can  be  maximized. 


By  the  Hearing  Officer: 
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Reece   Erlichman 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 
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IN  RE:  FRANCIS  D. 


BSEA  #90-1867 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  c.  71B  and  30A, 
20  U.S.C.  1401  et  seq. ,  and  the  regulations  promulgated  pursuant 
to  those  statutes.   A  hearing  was  held  on  November  7  and  8,  1990 
at  the  Central  Massachusetts  Regional  Education  Center  in  West 
Boylston,  Massachusetts. 

Those  present  for  all  or  part  of  the  proceedings  were: 


Robert  Duncan 
Pamela  Johnson 
Ruth  Milsop 
Deborah  Novers 
Eileen  Perron 
David  Guevremont 

Andrea  D. 
James  D. 

Charles  E.  Vander 
Lisa  A.  Sinclair 
Jane  M.  Lavoie 


Linden 


School  Psychologist,  Tantasqua 

Special  Education  Teacher,  Tantasqua 

Special  Education  Teacher,  Tantasqua 

Special  Education  Director,  Tantasqua 

Advocate,  Office  for  Children 

Psychologist,  University  of 

Massachusetts  Medical  Center 

Mother 

Father 

Attorney  for  Parents 

Attorney  for  School 

Hearing  Officer 


The  record  consists  of  exhibits  introduced  by  the  parents, 
labelled  P-l  through  P-7;  exhibits  introduced  by  the  school, 
labelled  S-l  through  S-18;  and  approximately  8  hours  of  recorded 
oral  testimony.   Written  closing  arguments  were  submitted  from 
both  parties  on  or  before  December  7,  1990,  and  the  record  closed 
on  that  date.   On  January  10,  1991  Parents'  counsel  filed  a 
Motion  to  Reopen  the  Record  to  add  evidence  pertaining  to  a 
proposed  day  school  placement  at  Willow  Hill  School.   This  Motion 
was  subsequently  withdrawn  and  no  additions  were  made  to  the 
record. 

ISSUES 

Is  the  1990-1991  program  prototype  502.4  IEP  proposed  by 
Tantasqua  reasonably  calculated  to  provide  the  maximum  feasible 
educational  benefit  to  Francis  in  the  least  restrictive  setting? 

PARENTS'  POSITION 

Francis  is  a  fourteen  year  old  boy  with  good  cognitive 
skills  and  average  intelligence,  who  has  been  diagnosed  as  having 
Attention  Deficit  Hyperactivity  Disorder  ("ADHD").   The  prototype 
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502.4  program  offered  by  Tantasqua  is  neither  adequate  nor 
appropriate  to  meet  Francis'  special  needs.   The  proposed 
classroom  contains  a  group  of  students  who  are  functioning  below 

Francis'  intellectual  level,  and  the  educational  environment  is 
not  challenging  enough  for  Francis.   The  Hearing  Officer  should 
order  Tantasqua  to  locate  and  fund  an  appropriate  program 
prototype  502.5  placement  that  will  enable  Francis  to  maximize 
his  potential.   Parents  did  not  offer  any  evidence  concerning  a 
specific  program  they  believed  to  be  appropriate  for  Francis. 

SCHOOL'S  POSITION 

Francis  demonstrates  average  cognitive  potential,  however, 
his  educational  progress  is  impeded  by  his  ADHD  and  behavioral 
issues.   All  of  the  elements  necessary  to  provide  Francis  with  a 
successful  and  challenging  education  exist  at  Tantasqua  Regional 
Junior  High  School.   Francis  has  had  success  in  the  program 
proposed  by  Tantasqua  and  deserves  an  opportunity  for  continued 
success.   The  Hearing  Officer  should  find  that  the  prototype 
502.4  program  proposed  by  Tantasqua  will  maximize  Francis1 
educational  potential  in  the  least  restrictive  environment.   The 
students  with  whom  Francis  would  be  grouped  reflect  average 
intellectual  functioning  and  would  be  appropriate  academic  peers 
for  Francis. 

SUMMARY  OF  THE  EVIDENCE 

1.  Francis  is  a  14^  year  old  boy  (D.O.B.  11/2/76),  who  has  lived 
with  Mr.  and  Mrs.  D.  since  the  age  of  4,  and  was  formally 
adopted  by  them  in  1983.   Mr.  and  Mrs.  D.  also  adopted 
Francis'  biological  brother,  Tony,  who  is  approximately  three 
years  younger  than  Francis.   Reportedly,  Francis  has  an 
abusive  early  childhood  with  his  biological  family,  including 
an  incident  of  severe  burning.   At  the  time  of  his  initial 
placement  with  Mr.  and  Mrs.  D.,  Francis  was  a  difficult  child 
with  behavior  characterized  by  inattention,  impulsivity, 
hyperactivity,  excitability,  destructiveness  and  non- 
compliance.  At  the  age  of  5,  Francis  was  placed  on  Ritalin 
because  of  hyperactivity  and  attentional  problems.   He 
received  therapy  at  the  Worcester  Youth  Guidance  Center  from 
the  ages  of  5  through  7  (Exh.  P-4,  P-6). 

2.  Francis  received  special  education  intervention  from  the 
first  grade  until  the  fourth  grade  (Exh.  P-7).   In  the  fall 
of  1987,  parents  rejected  an  educational  plan  calling  for 
Francis'  placement  in  a  substantially  separate  classroom  at 
Brookfield  Elementary  School,  and  requested  that  he  be  placed 
in  a  regular  education  classroom  at  Burgess  Elementary  School 
("Burgess")  (Exh.  S-ll).   Despite  misgivings,  Tantasqua 
complied  with  parents'  request,  and  Francis  attended  a 
regular  education  program  at  Burgess  for  the  fifth  and  sixth 
grade  (academic  years  1987-88  and  1988-89)  (Exh.  P-7,  S-ll). 
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3.  While  at  Burgess,  Francis  was  in  a  fully  mainstreamed  program 
with  certain  classroom  modifications.   According  to  Paul 
Murphy,  school  psychologist  at  Burgess,  because  of  Francis' 
tendency  to  act  impulsively,  he  was  given  continual  reminders 
to  "think  before  he  acted."   While  Francis  did  satisfactory 
work  in  most  areas,  teachers  at  Burgess  felt  that  he  could 
have  done  better,  if  he  learned  to  slow  down.   Because 
Francis  did  not  have  any  close  friends  at  Burgess,  he  was 
referred  to  a  group  of  students  who  met  with  Mr.  Murphy  on  a 
regular  basis  to  receive  consultation  on  how  to  deal  with  the 
problems  of  their  classmates.   Teachers  felt  that  Francis 
utilized  the  group  frequently  and  seemed  to  appreciate  the 
fact  that  other  students  cared  about  him.   Classroom  teachers 
at  Burgess  worked  with  Francis  after  school  to  make  sure  he 
kept  up  with  his  assignments,  received  individual  recognition 
for  his  accomplishments,  and  so  forth.   Francis'  parents  were 
cooperative  with  this  program  and  played  an  integral  part  in 
its  success  (Exh.  S-5).   Mr.  D.  testified  that  he  and  his 
wife  had  good  communication  with  staff  at  Burgess,  and  that 
Francis  did  well  there. 

4.  In  the  fall  of  1989,  parents  again  did  not  want  a  special 
education  placement  for  Francis,  and  so  he  entered  a  regular 
education  seventh  grade  classroom  at  Tantasqua  Regional 
Junior  High  School.   Almost  immediately  Francis'  behavior  in 
school  and  at  home  began  to  deteriorate,  and  he  was  unable 

to  succeed  academically.   Francis  received  numerous  in-school 
suspensions  and  office  detentions  and  obtained  grades  of  D 
and  F  on  his  report  card.   (Exh.  S-2,  S-6). 

5.  On  September  18,  1989  Francis  was  evaluated  at  the  Attention 
Deficit  Disorder  Clinic  of  the  University  of  Massachusetts 
Medical  Center.   Mary  McMurray,  M.D.,  Associate  Professor  of 
Pediatrics,  conducted  the  evaluation  (Exh.  P-3).   Francis' 
mother,  Mrs.  D.  told  Dr.  McMurray  that  she  was  looking  for 
advice  about  the  medication  Francis  was  taking  for  his 
attentional  problems. 

Dr.  McMurray  found  that  Francis  was  in  good  physical  health, 
with  the  exception  of  a  decreased  rate  of  growth.   His 
general  neurological  examination  was  normal,  with  some  slight 
immaturities  in  his  neurodevelopmental  status.   Francis 
displayed  many  of  the  features  of  Attention  Deficit 
Hyperactivity  Disorder  (ADHD),  including  distractability  and 
impulsivity. 

Dr.  McMurray  noted  that  in  the  past  Francis  did  not  respond 
well  to  the  sustained  release  form  of  ritalin,  however  Dr. 
McMurray  recommended  trying  this  form  of  medication  again, 
since  Francis  was  older  and  might  metabolize  it  more 
slowly.   Also,  in  view  of  the  behavioral  difficulties  Francis 
was  exhibiting,  Dr.  McMurray  recommended  that  Francis  be 
evaluated  by  the  psychologists  at  the  Attention  Deficit 
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Disorder  Clinic  and  considered  for  the  social  skills  training 
group. 

On  November  11,  1989,  David  Guevremont,  Ph.D.  of  the 
University  of  Massachusetts  Medical  Center,  ("UMMC") 
conducted  a  psychological  evaluation  of  Francis  (Exh.  P-4). 
Dr.  Guevremont  found  that  Francis  was  a  child  of  average 
intelligence,  who  did  not  exhibit  any  clear  indications  of 
specific  or  significant  learning  disabilities.   From  a  young 
age  Francis  displayed  patterns  of  motor  restlessness, 
hyperactivity,  impulsivity,  poor  sustained  attention  and 
difficulty  following  rules  and  instructions.   Laboratory 
testing,  parent  and  teacher  ratings  and  diagnostic  interviews 
conducted  by  Dr.  Guevremont  all  suggested  that  Francis 
continued  to  suffer  from  ADHD. 

Dr.  Guevremont  found  that  in  addition  to  Francis'  ADHD 
symptoms,  he  showed  elevations  in  areas,  pertaining  to 
problematic  peer  relationships  and  extreme  immaturity. 
Although  Francis'  chronological  age  at  the  time  of  the 
evaluation  was  13,  he  appeared  to  be  functionning  socially, 
emotionally  and  behaviorally  as  a  child  3  years  younger. 
According  to  Dr.  Guevremont,  emotional  issues,  probably 
related  to  Francis'  early  childhood  experiences,  accounted 
for  some  of  these  delays  in  emotional  and  social  growth.   Dr. 
Guevremont  found  that  Francis'  early  aggression  and  acting- 
out  have  been  more  pronounced  at  home.   School-  based  ratings 
collected  by  Dr.  Guevremont  also  found  that  Francis' 
aggression  and  acting  out  have  been  more  pronounced  at 
home.   School-based  ratings  collected  by  Dr.  Guevremont 
indicated  problems  primarily  in  areas  of  immaturity  and  peer 
relationships,  rather  than  in  areas  of  externalizing  problems 
such  as  defiance,  aggression  or  other  anti-social  behavior. 
According  to  Dr.  Guevremont,  Francis  does  not  have  a 
consistent  history  suggestive  of  depression,  anxiety,  thought 
disruption  or  other  types  of  severe  psychopathology; 

Dr.  Guevremont  concluded  that  Francis'  difficulties  were 
secondary  to  ADHD  and  to  some  emotional  issues.   Francis' 
immaturities  had  created  significant  problems  in  his  peer 
relationships  and  these  problems  had  exacerbated  his  general 
opinion,  given  Francis'  significant  school  difficulties  up  to 
that  point  in  the  school  year,  it  was  unlikely  that  he  would 
be  able  to  do  well  in  a  regular  education  classroom 
placement.   Because  of  Francis'  ADHD  and  his  extreme 
emotional  immaturity,  a  junior  high  school  environment  and 
large  classrooms  were  likely  to  present  a  problem  for  him 
during  the  next  several  years.   According  to  Dr.  Guevremont, 
Francis  should  be  able  to  function  better  in  a  program  with 
increased  structure,  a  remedial  academic  approach  and  a 
smaller  student-teacher  ratio. 

Dr.  Guevremont  made  the  following  recommendations  for 
classroom  management: 
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-  Francis  should  be  seated  in  a  location  away  from  tempting 
distractions,  such  as  windows  and  hallways,  and  placed  in  a 
location  where  his  teachers  would  best  be  able  to  ascertain 
whether  he  is  paying  attention  to  teacher  instructions,  assigned 
work,  etc. 

-  Because  ADHD  children  become  bored  easily  and  lack  the 
proper  motivation  to  complete  uninteresting  tasks,  teachers 
should  consider  providing  Francis  with  relatively  more  feedback 
about  his  performance  than  what  is  provided  to  other,  non-ADHD, 
children. 

-  Meaningful  incentives  or  rewards  should  be  delivered  to 
Francis  in  a  frequent,  immediate  and  consistent  manner,  with 
target  behaviors  and  consequences  modified  periodically. 

-  A  daily  report  card  system  should  be, incorporated  for 
Francis.   Under  this  system,  teachers  would  monitor  various 
classroom  behaviors  by  providing  ratings  on  a  card  that  sent  home 
on  a  daily  basis.   The  ratings  would  then  be  converted  into 
either  positive  or  negative  consequences,  which  should  be  more 
meaningful  and  effective  than  those  readily  available  in 
school.   Use  of  such  a  system  would  require  ongoing 
communication,  cooperation  and  collaboration  between  Francis' 
parents  and  school  personnel. 

-  Francis  should  receive  therapeutic  assistance  aimed  at 
increasing  his  acquisition  of  more  adaptive  peer  socialization 
skills.   This  assistance  would  be  most  beneficial,  if  delivered 
in  the  context  of  a  peer  social  skills  training  group. 

7.   In  December  1989  Robert  Duncan,  school  psychologist, 

conducted  a  psychological  assessment  of  Francis  (Exh.  S- 
10).   Mr.  Duncan  reported  that  although  Francis'  intellectual 
functioning  was  average  and  his  academic  skills  approximated 
a  6th  grade  level,  his  difficulty  attending,  impulsivity, 
emotional/social  immaturity  and  exaggerated  need  for 
attention  and  outside  structure  were  issues  inhibiting  a 
successful  adjustment.   At  the  time  of  Mr.  Duncan's 
evaluation,  Francis  was  doing  poorly  both  academically  and 
socially.   He  appeared  to  be  severely  undersocialized  and 
physically  immature,  and  presented  many  of  the 
characteristics  of  ADHD.   In  Mr.  Duncan's  opinion,  Francis' 
early  experiences  of  rejection  and  abuse  resulted  in  a 
substantially  delayed  personality  development,  which  was  the 
main  reason  for  his  lack  of  success  in  a  large,  unstructured 
setting,  such  as  Tantasqua  Jr.  High  School.   Mr.  Duncan 
observed  that  Francis'  social  and  academic  difficulties  were 
addressed  more  successfully  when  Francis  was  in  placements 
featuring  firm,  consistent  and  yet  sympathetic  outer 
controls,  small  groups,  and  adults  with  whom  he  could  become 
involved  in  healthy  role-modeling  situations.   Mr.  Duncan 
also  noted  that  Francis  had  more  personal  control,  when  he 
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was  taking  medication  to  reduce  ADHD  behaviors. 

Mr.  Duncan  recommended  that  Francis  be  placed  in  a  program, 
which  follows  strict  routines  and  contains  an  effective 
behavior  management  system  to  stimulate  on-task  and  age- 
appropriate  social  behaviors.   Mr.  Duncan's  recommendations 
also  included  regular  family  counseling,  the  reestablishment 
of  a  medication  routine  for  Francis  to  increase  attending 
skills,  placing  Francis  with  elementary  school  children  to 
provide  him  with  an  opportunity  to  assimilate  social  skills 
at  a  social  level  with  which  he  would  feel  comfortable,  and 
filling  Francis'  spare  time  with  structured  recreational 
activities  to  provide  predictability  to  his  life,  as  well  as 
opportunities  for  self-expression  within  specified  social 
guidelines. 

8.  On  January  12,  1990,  a  Team  meeting  was  held  and  Tantasqua 
recommended  a  502.9  diagnostic  placement  at  Project  Grow 
(Exh.  S-9).   Francis'  father,  Mr.  D.,  testified  that  he 
visited  this  program  and  found  that  the  students  there  were 
are  more  behaviorally  disturbed  than  Francis.   Parents, 
therefore  postponed  their  decision  on  the  proposed  IEP, 
pending  the  completion  of  an  independent  evaluation. 

9.  Francis'  behavior  at  home  and  school  continued  to 
deteriorate.   He  exhibited  poor  judgment,  destroyed  property, 
acted  immaturely,  engaged  in  stealing  and  lying,  and   fought 
with  peers  (Exh.  P-6).   In  February  1990,  Dr.  Guevremont 
referred  Francis  for  an  inpatient  evaluation  at  the  Child 
Mental  Health  Unit  of  UMMC  because  of  the  severe  problems  he 
was  exhibiting  at  home  and  in  school. 

10.  Joseph  Harrington,  M.Ed.,  conducted  an  educational  evaluation 
of  Francis  during  his  inpatient  stay  at  UMMC  (Exh.  P-7). 
According  to  Mr.  Harrington,  Francis  demonstrated  a 
significantly  low  level  of  overall  adaptive  functioning, 
characterized  most  dramatically  by  a  low  level  of  perceived 
happiness.   Francis  exhibited  a  high  level  of  both 
externalizing  and  internalizing  behavior  in  addition  to  his 
hyperactivity  and  in  attention. 

Mr.  Harrington  noted  that  recent  cognitive  measures  reported 
by  the  school  placed  Francis'  verbal  and  performance  ability 
in  the  average  range.  Francis'  achievement  testing  appeared 
to  be  consistent  with  aptitude  measures.  His  lower 
achievement  test  scores  during  hospitalization  appeared  to 
reflect  attentional  and  motivational  concerns,  as  opposed  to 
actual  learning  difficlties. 

During  his  hospitalization,  Francis  continued  to  demonstrate 
high  rates  of  ADHD-related  behavior,  even  after  his 
medication  reached  a  therapeutic  level.   Mr.  Harrington  found 
that  this  behavior  was  also  accompanied  by  a  high  rate  of 
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oppositional  and  task  refusal/avoidant  behaviors,  regardless 
of  Francis'  medication  condition. 

Mr.  Harrington  concluded  that  for  Francis  to  be  successful  in 
school,  he  would  require  placement  in  a  small,  highly- 
structured  classroom  setting  with  a  low  teacher/student 
ratio.   Francis'  peer  group  should  include  children 
functioning  within  normal  I.Q.  ranges,  and,  given  Francis1 
immaturity,  he  should  not  be  grouped  with  peers,  who  exhibit 
marked  antisocial  or  delinquent  behavior. 

According  to  Mr.  Harrington,  in  addition  to  medication, 
Francis  would  require  a  carefully-developed  behavior 
management  strategy  in  relation  to  his  ADHD.   Meaningful 
incentives  should  be  delivered  frequently,  immediately  and 
consistently,  and  target  behaviors  and  consequences  should  be 
modified  periodically.   Francis'  classroom  activities  should 
be  generally  high  in  intrinsic  interest,  value. 

Mr.  Harrington  made  a  number  of  recommendations  for  Francis' 
classroom  including  the  following: 

-  Francis  should  be  seated  away  from  avoidable  distractors. 
When  instruction  are  given,  teachers  should  maintain  eye 
contact,  avoid  competing  with  outside  distractions,  use 
simple,  rather  than  complex,  instructions,  request  repetition 
to  ensure  correct  processing  and  use  graphic  symbol  cards  as 
reminders  for  frequently  repeated  oral  directions.   Teachers 
should  review  rules  regularly. 

-  Curriculum  tasks  should  be  broken  down  into  shorter,  more 
manageable  units  with  Francis  receiving  the  next  unit  only  on 
completion  of  the  preceding  one.   Classroom  and  homework 
assignments  should  be  reduced  to  subsets  (e.g.  only  odd 
numbered  items)  that  are  still  sufficient  for  achieving  the 
intended  learning  objective. 

-  The  strategies  described  above  should  be  incorporated  into 
a  "precision  teaching"  environment,  characterized  by  a 
systemmatic,  ongoing  analysis  of  Francis'  behavior  in 
relation  to  instructional  tasks  and  curricula.   Rather  than 
an  exclusive  focus  on  eliminating  undesired  behavior, 
precision  teaching  sets  out  to  build  appropriate,  useful 
behavior.   Daily  performance  assessment  is  emphasized  using 
number  of  correct  responses  per  minute  as  a  measure  of 
behavior  along  with  visual  charting  of  Francis' 
performance.   Francis  would  be  able  to  use  competition  and 
self-charting  as  intrinsic  motivators,  with  teachers 
providing  frequent  positive  consequences  for  accuracy. 

-  Verbal  communication  training  would  be  helpful  to  Francis 
in  providing  him  appropriate  replacement  behaviors,  which 
serve  the  same  specific  social  function  as  his  problem 
behaviors  (i.e.,  escape  or  attention  seeking).   Francis  could 
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be  taught  relevant  communicative  responses  such  as  "I  don't 
understand."  or  "Am  I  doing  good  work?,"  which  could  be  used 
to  solicit  assistance  and  attention  verbally. 

-  Generally  a  greater  amount  of  both  positive  and  negative 
ongoing  feedback  concerning  his  performance  should  be  given 
to  Francis.   Computer-assisted  instruction  should  be 
considered  as  a  motivator,  especially  in  areas  in  which 
Francis  is  not  responding  to  traditional  instruction 
strategies. 

11.  Francis1  discharge  summary  from  the  Child  Mental  Health  Unit 
of  UMMC  was  completed  by  Ludmilla  Tonkonogy,  M.D.,  Fellow  in 
Child  and  Adolescent  Psychiatry  (Exh.  P-6).   Dr.  Tonkonogy's 
summary  indicates  that  Francis  was  admitted  on  February  7, 
1990  for  an  extensive  psychoeducational  evaluation  because  of 
multiple  issues  in  the  area  of  behavioral  difficulties, 
oppositional  defiance,  and  hyperactivity.   At  the  beginning 
of  his  hospitalization,  Francis  displayed  typical  symptoms  of 
hyperactivity,  including  increased  motor  overactivity, 
excessive  speech,  intrusiveness,  poor  boundaries  with  peers 
and  staff  and  inability  to  control  his  actions.   At  times  he 
appeared  regressed  with  "baby  talk"  or  some  aggressive 
outbursts. 

During  an  occupational  therapy  evaluation  on  February  9, 
1990,  Francis  was  difficult  to  test,  constantly  moving, 
talking  and  fidgeting,  and  showed  poor  motivation  and  impulse 
control.   In  the  area  of  gross  motor  skills,  Francis'  muscle 
tone,  reflex  integration,  eye  tracking  and  left-right 
discrimination  appeared  to  be  within  normal  limits.   In  the 
area  of  find  motor  skills,  his  performance  tended  to  be 
impulsive  and  careless,  and  he  demonstrated  fair  to  poor 
skills  for  his  age.   On  task  performance,  Francis' 
frustration  tolerance  was  extremely  poor  and  his 
organizational  skills  were  poor  for  his  age.   Francis  showed 
several  weaknesses  in  visual  motor  and  perceptual  areas,  at 
least  partially  because  of  ADHD  and  impulsivity. 

Because  Francis  had  been  on  ritalin  for  eight  years  and 
continued  to  exhibit  major  symptoms  of  ADHD,  doctors  at  UMMC 
felt  that  a  change  of  medication  was  in  order.   During  his 
hospitalization  Francis  was  started  on  Despramine.   According 
to  Dr.  Tonkonogy,  there  was  considerable  improvement  in 
Francis'  attentiveness  and  impulsivity  with  an  increased  dose 
of  this  medication.   Francis  was  able  to  sit  through  groups, 
was  less  distractable,  actively  participated  in  discussions, 
and  was  doing  much  better  in  occupational  therapy. 

Francis'  discharge  diagnosis  was  ADHD  and  Oppositional 
Defiant  Disorder.   Dr.  Tonkonogy's  recommendations  were  as 
follows: 


V3  v/y 


-9- 


-  Francis  should  continue  individual  therapy  with  Dr. 
Guevremont  on  a  biweekly  basis. 

-  the  ADHD  clinic  at  UMMC  should  provide  assistance  to 
parents  in  the  areas  of  home  management,  behavior 
modification  and  interventions. 

-  Francis  should  continue  Despramine  at  a  dose  of  50  mg  Q  AM 
plus  75  mg  Q  HS,  with  follow-up  provided  at  the  Child 
Psychopharacology  Clinic  of  UMMC. 

-  Francis'  family  is  in  need  of  counseling  to  address 
multiple  issues  of  having  a  difficult  child,  being 
overwhelmed  with  responsibilities  and  development  of  a 
positive  approach  to  Francis. 

12.  On  March  12,  1990  a  Team  meeting  was  held  to  review  the  UMMC 
recommendations  and  to  plan  a  placement  for  Francis.   (Exh. 
S-7).   Dr.  Tonkonogy  from  UMMC  attended  the  TEAM  meeting. 
Tantasqua  recommended  a  502.9  diagnostic  placement  for 
Francis  in  a  substantially  separate  resource  room  at 
Tantasqua  Regional  Junior  High  School.   The  classroom  was 
staffed  by  two  certified  special  needs  teachers,  Ruth  Milsop 
and  Pamela  Johnson,  and  an  aide.   Parents  accepted  the  IEP 
and  Francis  attended  the  resource  room  at  the  junior  high 
school  from  April  through  June  1990. 

13.  On  June  15,  1990  the  Team  reconvened  and  recommended  a 
program  prototype  502.4  placement  in  the  resource  room  at 
Tantasqua  Regional  Junior  High  School  for  the  1990-91 
academic  year.   Parents  rejected  the  proposed  IEP  and 
requested  a  hearing  before  the  BSEA.   In  the  fall  of  1990 
parents  refused  to  send  Francis  to  the  junior  high  school. 
Consequently,  for  the  duration  of  the  1990-1991  school  year 
Francis  received  home  tutoring. 

14.  Francis'  father,  Mr.  D. ,  testified  that  during  Francis' 
diagnostic  placement  in  the  resource  room  he  had  almost  no 
homework,  and  the  work  he  was  given  was  far  below  his 
academic  level.   Mr.  D.  felt  that  Francis  was  bored  in  the 
resource  room. 

Mr.  D.  testified  that  he  did  not  understand  the  point  system 
used  for  behavior  modification  in  the  resource  room  at 
Tantasqua  and  that  teachers  were  unable  to  explain  it  to 
him.   According  to  Mr.  D.,  teachers  at  the  junior  high  did 
not  contact  him  directly  to  discuss  problems  with  Francis. 

Mr.  D.  indicated  that  from  September  1990  to  January  1991, 
when  Francis  was  in  a  regular  7th  grade  classroom  at  the 
junior  high,  parents  received  several  notices  regarding 
suspensions  and  detentions.   No  such  notices  were  received 
after  Francis  was  placed  in  the  resource  room.   Mr.  D.  stated 
that  Francis's  grades  improved  after  the  resource  room 
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placement,  but  noted  that  this  was  because  Francis  was  doing 
work  below  his  grade  level  during  the  diagnostic  period. 

In  October  1990  Mr.  D.  took  Francis  with  him  to  observe  the 
classroom  proposed  by  Tantasqua  for  the  1990-1991  school 
year.   According  to  Mr.  D.,  Francis  indicated  that  three  of 
the  students  in  the  social  studies  class  and  all  six  students 
in  the  math  class  were  in  the  resource  room  the  previous 
year . 

In  Mr.  D.'s  opinion  the  program  offered  by  Tantasqua  is  not 
challenging  enough  for  Francis  and  the  peer  group  with  whom 
he  would  be  placed  is  inappropriate.   According  to  Mr.  D., 
during  the  diagnostic  placement  in  the  resource  room  in  the 
spring  of  1990  Francis  came  home  from  school  more  and  more 
depressed.   Mr.  D.  testified  that  Francis  had  friends  at 
Burgess  Elementary  School,  but  did  not  have  any  friends  at 
Tantasqua  Junior  High  School,  either  before  or  after  his 
resource  room  placement.   According  to  Mr.  D.,  Francis  had  to 
wait  for  the  other  children  in  their  resource  room  to 
complete  their  work,  and  did  not  have  enough  work  to  do 
himself.   In  Mr.  D.'s  opinion,  the  resource  room  placement 
was  holding  Francis  back  academically. 

15.  Dr.  David  Guevremont  testified  that  he  has  seen  Francis  for 
individual  therapy  every  other  week  and  has  had  several 
consultations  with  parents.   In  addition,  Dr.  Guevremont  saw 
Francis  2  to  3  times  a  week  during  his  inpatient  stay  at  UMMC 
in  February  and  March  1990  and  participated  in  the 
development  of  Francis'  diagnosis. 

According  to  Dr.  Guevremont,  at  the  time  of  Francis' 
inpatient  hospitalization  he  met  the  criteria  for  ADHD. 
Francis  was  somewhat  non-compliant  and  tempermental,  but  his 
behavior  did  not  reach  the  level  of  a  conduct  disorder. 
Francis  was  extremely  immature  in  the  social  realm  (i.e.  2-3 
years  behind  his  chronological  age),  had  severe  self-esteem 
problems  and  mild  depression. 

Dr.  Guevremont  met  with  Dr.  Harrington,  who  conducted  the 
educational  evaluation  of  Francis  during  his  inpatient  stay 
at  UMMC,  and  concurred  with  Dr.  Harrington's 
recommendations.   In  Dr.  Guevremont 's  opinion  Francis  should 
be  placed  a  in  small  class  with  a  low  student-teacher  ratio, 
and  his  peer  group  should  have  I.Qs  in  the  normal  range. 
According  to  Dr.  Guevremont,  children  with  ADHD  do  better  in 
small  classes  because  there  are  fewer  distractions,  more 
teacher  supervision  and  ongoing  feedback.   Testing  reveals 
that  Francis  is  a  bright  child  with  verbal  and  performance 
scores  in  the  normal  range.   Dr.  Guevremont  indicated  that  it 
was  important  to  place  Francis  with  peers  of  normal 
intelligence,  so  that  he  will  benefit  from  an  appropriate 
teaching  approach  and  will  not  have  increased  self-esteem  and 
depression  problems. 
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Dr.  Guevremont  visited  Francis'  classroom  at  Tantasqua  in  May 
1990  with  Mrs.  D.f  and  visited  the  classroom  proposed  for 
Francis  at  Tantasqua  and  in  the  fall  of  1990  with  Mr.  D. 
During  his  May  1990,  visit  Dr.  Guevremont  observed  an 
instructional  style  for  slow  learners.   The  class  was  small 
and  structured,  and  the  children  were  well-behaved,  but  the 
teaching  style  was  not  appropriate  for  Francis'  level  of 
intelligence.   It  appeared  to  Dr.  Guevremont  that  many  of  the 
students  were  slow,  and  one  child  who  spoke  seemed  borderline 
retarded.   The  children  appeared  to  be  functioning  at  a  2nd 
to  3rd  grade  level,  based  on  task  and  teaching  style. 
According  to  Dr.  Guevremont,  it  took  the  class  a  half  an  hour 
to  complete  a  task  that  Francis  could  do  in  three  minutes. 
After  completing  the  task,  Francis  looked  around  the 
classroom  and  back  at  his  mother  and  Dr.  Guevremont.   In 
therapy  with  Dr.  Guevremont,  Francis  reported  that  his  fellow 
students  were  retarded,  the  work  was  simple  and  he  did  not 
like  the  class.   The  assignments  Francis  showed  Dr. 
Guevremont  involved  very  basic  work  such,  as  tracing  the 
alphabet. 

According  to  Dr.  Guevremont,  when  Francis  feels  successful 
his  affect  is  bright,  he  is  motivated  and  his  behavior  is 
good.   When  things  are  not  going  well  for  Francis,  he  becomes 
moody  and  tempermental  and  his  behavior  deteriorates.   When 
Francis  was  discharged  from  UMMC,  he  was  doing  well  and 
feeling  positive.   Later  in  the  spring,  there  was  a  clear 
deterioration  in  Francis'  behavior  and  affect,  which,  in  Dr. 
Guevremont 's  opinion,  was  precipated  by  anxiety  related  to 
school. 

During  Dr.  Guevremont 's  fall  1990  visit  to  Tantasqua  Jr.  High 
School,  the  students  in  the  classroom  proposed  for  Francis 
were  taking  achievement  tests.   Dr.  Guevremont  was  taken  to  a 
math  class,  but  the  teacher  told  him  that  it  was  not  the 
class  Francis  would  attend,  although  some  of  the  students 
might  be  in  classes  with  Francis.   Dr.  Guevremont  did  not 
stay  to  observe  that  math  class.   He  did  meet  with  Mr.  Riley, 
who  teaches  a  class  for  children  with  behavioral  disorders. 
Mr.  Riley  indicated  that  Francis  would  not  be  participating 
in  his  program.   Dr.  Guevremont  did  not  speak  directly  to. any 
of  the  teachers,  who  would  be  working  with  Francis  at 
Tantasqua.   Dr.  Guevremont  told  school  personnel  that  he 
would  send  written  follow-up  questions  concerning  the  program 
proposed  for  Francis,  but  he  did  not  do  so. 

Dr.  Guevremont  testified  that  he  had  major  concerns  after 
reviewing  the  IEPs  of  the  students  with  whom  Francis  would  be 
placed  at  Tantasqua  (Exh.  S-13).   According  to  Dr. 
Guevremont,  many  of  the  children  were  inappropriate  peers  for 
Francis,  including  student  A,  who  has  "boarderline  to  below 
average  intellectual  ability,"  Student  E,  a  "slow  learner" 
with  "borderline  to  mentally  deficient  cognitive 
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abilities..  .and  an  IQ  in  the  70  to  80  range,"  student  H  who 
is  "developmentally  delayed  with  intellectual  functioning  in 
the  borderline  range,"  and  student  M,  who  is  "functioning  in 
the  borderline  range"  (Exh.  S-13).   Dr.  Guevreraont  testified 
that  borderline  functioning  is  significantly  below  Francis' 
intellectual  level.   Therefore,  if  Francis  were  placed  in  a 
class  with  these  children  he  would  require  a  large  amount  of 
individualized  instruction.   According  to  Dr.  Guevremont  this 
could  be  psychologically  damaging  for  Francis.   He  would  be 
aware  that  he  was  placed  with  slow  learners,  who  were  taught 
differently,  and  his  self  esteem  would  deteriorate.   Francis 
would  lose  the  opportunity  for  cooperative  work  which  is 
important  for  his  motivation  and  ability  to  become  part  of  a 
peer  group.   Dr.  Guevremont  also  testified  that  a  return  to 
Tantasqua  Jr.  High  School  might  put  Francis  at  risk  for 
depression,  given  his  history  of  poor  academic  performance, 
suspensions,  peer  rejection  and  behavioral  problems. 

Dr.  Guevremont  indicated  that  he  was  aware  of  the  fact  that 
Francis  stopped  receiving  suspensions  after  he  was  placed  in 
the  resource  room  at  Tantasqua  and  that  his  grades 
improved.   According  to  Dr.  Guevremont,  Francis'  self-esteem 
still  may  have  suffered,  because  he  was  placed  with  a  lower 
group  of  students  and  the  work  was  not  challenging  for  him. 
In  Dr.  Guevremont 's  opinion,  while  it  was  positive  to  take 
Francis  out  of  the  tough  situation  posed  by  a  regular 
education  junior  high  classroom,  the  placement  Francis  ended 
up  in  was  not  optimal  for  his  psychological  and  educational 
development. 

16.  Exhibit  S-18  lists  the  I.Q.  scores  of  the  students  with  whom 
Francis  would  be  grouped  in  the  placement  proposed  by 
Tantasqua.   Four  students  are  functioning  at  or  below  the 
borderline  range  of  intelligence,  five  students  fall  in  the 
low  average  range  and  five  students,  including  Francis,  are 
functioning  in  the  average  range.   Only  one  student  has  an 
I.Q.  score  higher  than  Francis. 

17.  Francis'  mother,  Mrs.  D. ,  testified  that  she  visited  the 
resource  room  proposed  for  Francis  at  Tantasqua  on  two 
occasions,  once  alone  and  once  with  Dr.  Guevremont.   The 
tasks  Mrs.  D.  observed  the  class  performing  were  far  below 
Francis'  academic  level.   According  to  Mrs.  D.,  Francis 
received  minimal  homework  assignments  and  those  he  did 
receive  were  inappropriate  (i.e.  copying  letters  of  the 
alphabet,  writing  a  few  lines  about  the  weather  and  his 
feelings).   Mrs.  D.  felt  that  Francis  was  not  challenged  in 
the  Tantasqua  program,  and  that  he  has  the  intelligence  and 
comprehension  to  complete  more  complex  assignments.   She  is 
looking  for  a  placement  with  children  of  similar  intelligence 
and  abilities  that  will  meet  Francis'  adademic  and  social 
needs. 
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18.  Ruth  Milsop,  special  needs  teacher  at  Tantasqua,  testified 
that  during  Francis'  diagnostic  placement  in  the  resource 
room  from  April  through  June  1990,  she  taught  him  English, 
social  studies  and  values.   According  to  Ms.  Milsop,  although 
Francis  seemed  unsure  of  himself,  he  acted  as  if  he  knew 
everything.   When  he  was  unable  to  complete  tasks  he  became 
angry  at  himself,  and  this  prevented  normal  learning.   Ms. 
Milsop  testified  that  it  was  difficult  to  find  material  that 
would  challenge,  but  not  frustrate  Francis. 

According  to  Ms.  Milsop,  the  Tantasqua  diagnostic  program  was 
intended  to  address  socialization  and  self-esteem  issues 
before  academics.   There  were  two  groups  of  resource  room 
students,  and  Francis  was  placed  with  the  children  who  were 
slower,  but  more  warm  and  outgoing.   School  personnel  felt 
that  Francis  would  do  better  with  this  group,  even  though 
their  academic  level  was  below  his.   Ms.  Milsop  testified 
that  the  class  did  trace  letters  and  practice  penmanship, 
which  were  appropriate  exercises  for  Francis.   Little 
homework  was  sent  home  with  Francis,  because  it  was  never 
completed.   He  was  unable  to  complete  nightly  journal  entries 
in  accordance  with  teacher  expectations,  because  he  had 
difficulty  doing  independent  work.   Ms.  Milsop  did  not 
discuss  the  journal  assignment  with  Francis1  parents. 

Ms.  Milsop  testified  that  Francis  was  at  a  sixth  grade  level, 
but  his  performance  was  impeded  by  his  level  of  frustration 
and  his  inability  to  attend.   Francis  needed  constant  rewards 
and  reassurance,  and  worked  best  with  1:1  assistance,  one  or 
two  step  directions  and  immediate  feedback.   Ms.  Milsop  felt 
that  Francis  did  develop  some  friendships  with  other 
students.   According  to  Ms.  Milsop,  it  was  difficult  to 
measure  the  progress  in  Francis'  attention  span,  because  at 
the  end  of  the  year  everyone's  attention  span  slacks  off. 
Ms.  Milsop  testified  that  the  students  in  her  class  had 
progress  cards  targeting  specific  areas  of  behavior,  and  that 
these  cards  were  taken  to  each  class  and  evaluated  at  the  end 
of  the  day.   Students  could  earn  free  time  to  visit  with 
friends  or  do  their  homework,  or  might  receive  a  detention  on 
a  bad  day. 

In  the  program  proposed  for  Francis  for  the  1990-1991  school 
year,  Ms.  Milsop  would  teach  English  and  social  studies  and 
share  the  teaching  of  the  values  class.   Ms.  Milsop  indicated 
that  the  students  in  the  classes  she  would  teach  are 
appropriate  peers  for  Francis,  and  have  performance  levels 
and  cognitive  abilities  that  are  similar  to  those  of 
Francis.   Francis  would  be  placed  with  the  higher  functioning 
group  of  resource  room  students.   Ms.  Milsop  testified  that 
Francis'  classes  would  be  taught  at  a  7th  to  8th  grade  level, 
which  is  more  in  keeping  with  his  workable  academic  range. 

In  reviewing  the  IEP  profiles  of  the  students,  who  would  be 
placed  with  Francis,  Ms.  Milsop  admitted  that  certain 
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students  were  described  as  borderline  to  below  average,  but 
indicated  that  the  descriptions  were  inaccurate  in  her 
opinion.   Ms.  Milsop  did  not  report  her  perception  of  these 
inaccuracies  to  anyone.   Ms.  Milsop  indicated  that  the 
students  in  the  math  class  proposed  for  Francis  are  students 
that  he  was  grouped  with  during  the  diagnostic  placement  the 
previous  year.   Ms.  Milsop  did  not  prepare  written  answers 
to  the  questions  posed  on  Francis'  diagnostic  IEPf  and  did 
not  know  if  such  answers  were  prepared  by  another  member  of 
the  TEAM. 

19.  Deborah  Nowers,  Tantasqua  Special  Education  Director, 

testified  that  she  reviewed  Francis'  5th  and  6th  grade  report 
cards  from  the  Burgess  school.   According  to  Ms.  Nowers, 
Francis  was  performing  approximately  one  year  below  grade 
level  in  reading,  language  arts  and  spelling.   The  teachers 
at  Burgess  used  a  team  approach  and  made  major  efforts  to 
have  Francis  be  successful,  including  the  formation  of  an 
after-school  group  through  a  special  grant. 

According  to  Ms.  Nowers,  Francis  was  placed  in  a  regular 
education  7th  grade  class  at  parents  request.   Prior  to 
Francis'  inpatient  hospitalization  at  UMMC,  Tantasqua 
recommended  placement  in  Project  Grow,  because  Francis  was 
unable  to  function  in  a  regular  junior  high  classroom. 
During  Francis'  hospitalization  his  medication  was  adjusted 
and  his  behavior  improved.   As  a  result  Tantasqua  decided 
that  Project  Grow  was  not  an  appropriate  program  for  Francis, 
and  developed  a  diagnostic  plan  calling  for  placement  in  a 
substantially  separate  resource  room.   The  Team  decided  not 
to  place  Francis  in  Mr.  Riley's  classroom,  because  the 
students  in  that  classroom  had  more  severe  acting  out 
behaviors.   According  to  Ms.  Nowers,  Tantasqua  decided  to 
place  Francis  with  a  small  group  of  the  most  supportive 
children,  even  though  these  children  were  fairly  low 
functioning. 

Ms.  Nowers  testified  that  the  IEP  proposed  for  Francis  calls 
for  him  to  receive  reading  instruction  in  Mr.  Riley's 
classroom  for  children  with  behavioral  difficulties.   This 
placement  decision  was  made  not  because  of  the  behavioral 
component  of  Mr.  Riley's  class  but  because  of  scheduling 
difficulties  and  the  reading  levels  of  the  students.   None  of 
the  other  resource  room  students  receive  instruction  from  Mr. 
Riley. 

Ms.  Nowers  testified  that  during  Francis'  diagnostic 
placement  (April-June  1990),  he  was  the  only  male  student  in 
the  classes,  which  were  comprised  solely  of  girls,  who  had 
histories  of  abuse  and  significant  skill  deficits.   According 
to  Ms.  Nowers,  under  the  1990-1991  program  proposed  by 
Tantasqua,  most  of  Francis'  classes  would  contain  different 
students  from  those  who  were  placed  with  him  during  the 
diagnostic  period.   The  notable  exception  is  the  proposed 
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math  class  in  which  5  of  the  6  students  were  in  some  of 
Francis'  classes  the  previous  year.   Ms.  Nowers  testified 
that  the  proposed  English,  social  studies  and  science  classes 
would  not  contain  any  students,  who  had  been  placed  with 
Francis  during  the  diagnostic  period. 

20.  Robert  Duncan,  school  psychologist  for  Tantasqua,  testified 
that  he  evaluated  Francis  in  November  and  December  1989  in 
order  to  make  placement  recommendations.   At  the  time  Francis 
was  having  difficulties  academically,  socially  and 
emotionally.   He  was  acting  out,  fighting  with  peers,  going 
into  other  students'  lockers,  and  one  occasion  brought  a 
knife  to  school.   According  to  Mr.  Duncan,  Francis  seemed 
anxious  and  out  of  place  in  a  large  group.   He  received 
numerous  suspensions  in  the  fall  of  1989.   Mr.  Duncan 
testified  that  Francis  had  a  hard  time  with  social 
boundaries,  was  destructive  to  himself  and  others,  and  set 
himself  up  as  a  scapegoat.   Francis  was  exhibiting  problems 
both  at  home  and  in  school. 

After  completing  his  evaluation,  Mr.  Duncan  recommended  that 
Francis  attend  a  highly-structured,  non-mainstreamed  program 
with  an  emphasis  on  reducing  personal  and  social 
misfunctioning.   The  testing  completed  by  Mr.  Duncan 
indicated  that  Francis  was  functioning  at  grade  level  or  a 
year  behind,  which  Mr.  Duncan  considered  impressive  given 
Francis'  behavioral  difficulties. 

According  to  Mr.  Duncan,  Francis'  behavior  improved  after  his 
hospitalization  at  UMMC  in  the  spring  of  1990.   Francis  was 
placed  with  lower-functioning  students  during  the  diagnostic 
period,  because  Tantasqua  felt  that  having  appropriate  social 
peer  models  was  a  priority.   Tantasqua  felt  the  number  and 
type  of  children  in  the  higher  functioning  resource  room 
group  would  distract  Francis.   Once  he  was  placed  in  the 
resource  room  Francis  did  not  receive  suspensions.   According 
to  Mr.  Duncan,  Francis  appeared  to  fit  in  well  with  the  group 
and  seemed  able  to  make  friends.   Academically,  Francis  was 
at  a  higher  level  of  functioning  than  the  group  with  whom  he 
was  placed.   The  placement  was  intended  to  address  Francis' 
attentional  deficits,  keep  him  with  a  small  number  of 
students,  provide  structure  and  appropriate  role  models,  and 
offer  a  positive  reward  system.   Mr.  Duncan  testified  that  at 
times  Francis  was  bored  in  the  resource  room,  and  that  task 
start  up  time  was  slow.   In  Mr.  Duncan's  opinion,  however, 
often  Francis  was  stimulated  in  the  classroom  and  had  ample 
room  to  be  creative.   Mr.  Duncan  felt  that  the  lower 
functioning  students  were  not  usually  an  impediment  to 
Francis. 

According  to  Mr.  Duncan,  none  of  the  other  students  in  the 
placement  proposed  for  Francis  have  a  diagnosis  of  ADHD, 
although  some  exhibit  similar  patterns  (poor  attention  span 
and  organization,  low  frustration  level,  etc.).   The 
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classroom  teachers  are  sensitive  to  these  issues  and  deal 
with  them  as  they  arise.   Mr.  Duncan  was  unclear  as  to 
whether  or  not  there  would  be  a  computer  in  Francis' 
classroom,  but  indicated  that  Francis  would  have  some  access 
to  a  computer.   Mr.  Duncan  testified  that  parents  did  not 
grant  him  permission  to  speak  with  Dr.  Guevremont. 

21.  Pamela  Johnson,  special  education  teacher  at  Tantasqua, 

testified  that  she  had  Francis  in  math,  science  and  values 
class  from  April  through  June  1990.   According  to  Ms. 
Johnson,  the  math  class  involved  individualized  instruction, 
and  she  focused  on  1:1  work  with  Francis  while  her  aid  worked 
with  the  other  students.   Initially,  Francis  had  difficulty 
concentrating  in  math,  but  his  time  on  task  and  work 
production  both  increased.   Francis  did  not  have  any  lessons 
with  other  students  in  the  math  class.   Ms.  Johnson's  science 
class  was  not  individualized,  but  instead  involved  group 
instruction.   Francis  had  more  trouble  staying  on  task  in  a 
group.   By  the  end  of  the  diagnostic  period,  he  was  able  to 
work  in  the  class  for  fifteen  minute  time  slots  without  off- 
task  behavior.   According  to  Ms.  Johnson,  the  content  of  her 
science  curriculum  parallels  that  of  the  regular  education 
7th  grade  class,  although  the  level  is  adapted  somewhat.   Ms. 
Johnson  testified  that  the  science  material  taught  in  the 
spring  of  1990  was  too  easy  for  Francis,  and  at  times  he  was 
not  sufficiently  stimulated  academically.   According  to  Ms. 
Johnson  the,  math  class  proposed  for  Francis  is  not 
significantly  different  from  the  one  he  was  placed  in  during 
the  diagnostic  period.   The  students  attended  other  classes 
with  Francis  during  the  diagnostic  period,  function  at  lower 
than  academic  levels  Francis,  and  that  instruction  would  be 
individualized.   Placing  Francis  in  a  higher  math  class  would 
cause  scheduling  conflicts  and  prevent  Francis  from 
participating  in  higher  level  classes  in  other  subjects.   Ms. 
Johnson  felt  that  Francis  would  benefit  from  another  year  of 
individualized  work  on  computations.   The  science  class 
proposed  for  Francis  is  the  higher  level  resource  room  class, 
which  has  only  one  of  the  same  students  from  last  year.   All 
topics  from  the  regular  education  physical  science  curriculum 
are  covered. 

Ms.  Johnson  indicated  that  the  behavior  management  system 
used  in  her  class  involves  progress  cards  targeting  specific 
behaviors  (i.e.  following  directions,  using  appropriate 
language,  etc.).   Behavior  is  graded  with  checks  and  plus 
marks.   For  repetitive  negative  behavior  students  receive 
after-school  detentions  or  are  sent  to  the  principal's 
office.   Positive  behaviors  are  rewarded  with  teacher 
attention  and  tickets  that  can  be  exchanged  for  free  time, 
homework  passes,  etc.   According  to  Ms.  Johnson,  the  progress 
card  system  by  itself  is  not  immediate  enough  for  Francis, 
who  needs  to  be  told  right  away  that  behavior  is  appropriate 
or  inappropriate.   Ms.  Johnson  indicated  that  because  of 
Francis'  ADHD,  he  is  seated  away  from  distractions  in  the 
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class  and  his  on  task  behavior  is  reinforced. 

Ms.  Johnson  testified  that  students  are  placed  in  Mr. 
Reilly's  class  for  reading,  if  a  high  enough  reading  class 
cannot  be  offered  in  the  resource  room.   The  students  in  the 
math  class  proposed  for  Francis  function  below  the  average 
range.   The  students  in  the  other  classes  proposed  for 
Francis  function  within  the  average  range  and  are  appropriate 
role  models  for  Francis.   Ms.  Johnson  feels  the  proposed  IEP 
carries  out  the  UMMC  recommendations.   According  to  Ms. 
Johnson  a  computer  is  not  used  in  her  class. 

22.  Eileen  Peron,  Office  for  Children  Advocate,  testified  that  in 
January  1990  Francis'  mother,  Mrs.  D.,  contacted  OFC  for 
assistance  in  seeking  a  residential  placement  for  Francis. 
At  that  time  Francis'  negative  feelings  and  behavior  were 
frightening  his  parents.   Ms.  Peron  helped  facilitate  Francis 
assessment  at  UMMC  and  attended  the  Team  meetings  for  Francis 
in  March  and  June  1990. 

Ms.  Peron  testified  that  prior  to  Francis'  hospitalization  at 
UMMC,  it  was  uncertain  whether  or  not  he  would  require 
residential  placement.   Francis  was  doing  well  when  he  was 
released  from  the  hospital,  it  was  clear  that  a  residential 
placement  was  unnecessary.   Ms.  Peron  felt  that  Francis 
should  try  the  resource  room  placement  at  Tantasqua,  even 
though  there  were  slow  learners  in  the  class. 

FINDINGS  AND  CONCLUSIONS 

It  is  undisputed  by  the  parties  that  Francis  D.  is  a  student 
with  special  needs,  as  difined  by  M.G.L.  C.71B  and  20  U.S.C. 
§1401.   Thus,  he  is  entitled  to  receive  a  free  appropriate  public 
education  which  provides  him  with  the  maximum  feasible 
educational  development  in  the  least  restrictive  environment. 
Witnesses  from  Tantasqua  testified  that  the  school's  view  of 
Francis  does  not  differ  significantly  from  that  held  by  the 
professionals  at  UMMC  who  evaluated  him.   Those  professionals 
found  that  Francis  is  a  child  of  average  intelligence,  who  has 
not  exhibited  indications  of  specific  or  significant  learning 
disabilities,  but  rather  suffers  from  Attention  Deficit  with 
Hyperactivity  Disorder  ("ADHD"),  which  adversely  affects  his 
educational  performance.   In  addition  Francis'  early  childhood 
experiences  of  rejection  and  abuse  appear  to  have  caused  delays 
in  his  social  and  psychological  development.   His  hyperactivity, 
difficulty  attending,  impulsivity,  and  emotional  and  social 
immaturity  have  impeded  his  successful  school  adjustment  and 
educational  progress. 

The  parties'  dispute  centers  on  the  type  of  educational 
program  that  would  be  appropriate  for  Francis.   After  earful 
review  of  all  of  the  evidence,  I  find  that  the  1990-1991  IEP 
proposed  by  Tantasqua  was  not  appropriate  to  Francis'  special 
educational  needs.   I  also  find  that  neither  the  unspecified  day 


</3  -  /33 


-18- 


school  placement  requested  by  the  parents,  nor  the  home  tutoring, 
which  Francis  received  because  of  his  removal  from  school  by  his 
parents,  were  appropriate  to  Francis'  educational  needs.   It 
appears  after  careful  review  of  all  of  the  evidence,  that  each 
party  has  selectively  ignored  certain  recommendations  stemming 
from  Francis'  diagnosis. 

In  their  commendable  efforts  to  seek  academic  instruction 
that  would  challenge  and  engage  their  son,  Francis'  parents 
overlooked  his  clear  need  for  specialized  services  to  address  his 
delayed  social/emotional  development  and  attentional 
difficulties.   The  decision  to  withdraw  Francis  from  special 
education  programming,  while  well  intentioned,  was  misguided. 
Placing  Francis  in  a  regular  education  junior  high  school 
classroom,  without  any  interventions  tailored  to  his  particular 
needs,  set  him  up  for  the  social  and  academic  failure  he  quickly 
experienced. 

Similarly,  school  officials,  understandably  alarmed  by 
Francis'  deteriorating  behavior  and  lack  of  academic  success, 
initially  recommended  an  overly-restrictive  program  for  children 
with  more  severe  behavioral  difficulties,  and  then  subsequently 
placed  Francis  in  a  classroom  with  children  functioning 
significantly  below  his  intellectual  level.   It  is  clear  that 
neither  Project  Grow,  nor  the  diagnostic  resource  room  placement 
would  allow  Francis  to  achieve  the  maximum  feasible  educational 
benefit.   The  testimony  of  Tantasqua's  witnesses  makes  it  plain 
that  the  classroom  Francis  attended  during  the  spring  of  1990  was 
inappropriate  for  him.   The  evidence  indicates  that  Francis' 
academic  needs  were  sacrificed  for  the  sake  of  putting  him  with  a 
more  acceptable  social  peer  group.   Special  education  laws  will 
not  tolerate  such  tradeoffs.   Placing  a  student  in  whichever 
existing  class  is  considered  on  balance  to  be  least  harmful  falls 
far  short  of  the  standard  governing  educational  placements  in 
this  Commonwealth. 

The  1990-91  IEP,  which  is  the  subject  of  this  controversy, 
also  fails  to  properly  address  Francis'  special  needs.   While  the 
grouping  under  the  proposed  IEP  may  be  somewhat  improved  over 
that  in  the  earlier  diagnostic  placement,  Francis  would  continue 
to  be  placed  with  a  number  of  children  functioning  in  the 
borderline  and  low-average  intellectual  range.   Of  particular 
concern  is  the  proposed  math  class,  in  which  the  discrepancy  in 
abilities  between  Francis  and  the  other  students  is  so  great  as 
to  preclude  any  form  of  group  instruction.   According  to  the 
testimony  of  Tantasqua's  witnesses,  this  classroom  placement  was 
made  in  part  to  prevent  other  scheduling  conflicts.   Evaluators 
from  UMMC  specifically  recommended  that  Francis  be  placed  with 
children  functioning  with  normal  I.Q.  ranges.   Dr.  Guevremont 
testified  that  placing  Francis  with  lower  functioning  students 
would  be  psychologically  and  educationally  damaging.   Francis 
would  suffer  from  lowered  self-esteem  and  depression,  and  his 
academic  performance  would  be  compromised  because  the  work  would 
not  be  challenging  for  him.   This  would  in  turn  only  exacerbate 
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his  attentional  difficulties. 

Evaluators  from  UMMC  also  specifically  recommended  that 
Francis  not  be  grouped  with  peers  who  exhibit  marked  antisocial, 
or  delinquent  behavior,  and  yet,  the  proposed  IEP  calls  for 
Francis  to  take  reading  in  Mr.  Reilly's  classroom  for  children 
with  behavioral  difficulties.   Again,  testimony  of  Tantasqua's 
witnesses  indicates  that  this  classroom  placement  was  made 
because  of  scheduling  difficulties. 

The  evidence  indicates  that  Francis  needs  a  more  carefully 
constructed  behavior  management  strategy  tailored  to  his  ADHD. 
An  appropriate  behavior  management  system  for  Francis  should 
target  critical  behaviors,  have  immediate  feedback,  a  high  rate 
of  reinforcement,  clearly-defined  consequences,  and  must  be 
implemented  consistently.   The  behavior  management  system  used  in 
the  resource  room  at  Tantasqua  is  not  comprehensive  enough  for 
Francis  and  does  not  properly  enlist  the  assistance  of  his 
parents.   Parents  testified  that  they  did  not  understand  the 
progress  cards  used  during  Francis'  diagnostic  placement  at 
Tantasqua,  which  indicates  that  home  component  of  the  system 
could  not  have  been  implemented  properly.   The  breakdown  in 
communication  between  Tantasqua  school  officials  and  parents  is 
most  unfortunate,  given  Francis'  clear  need  for  consistency 
between  home  and  school  settings.   It  can  only  be  hoped  that  as 
this  controversy  draws  to  a  resolution,  the  parties  will  put 
aside  past  differences  and  work  together  to  ensure  the  best 
possible  programming  for  Francis. 

In  the  past,  Francis  benefitted  from  a  peer  support  group 
focused  on  socialization  skills,  and  the  evidence  indicates  that 
such  a  group  would  be  of  help  to  Francis  now,  yet  it  is  not 
offered  in   the  proposed  IEP.   The  IEP  also  fails  to  mention 
Francis'  need  for  continued  individual  therapy.   It  is  apparent 
that  UMMC  professionals  could  provide  useful  consultation 
services  in  developing  and  reviewing  programming  for  Francis,  and 
this  too  should  be  covered  by  the  IEP. 

However,  in  spite  of  the  shortcomings  of  the  plan  proposed 
for  Francis,  neither  individual  tutoring  in  the  home,  nor  an 
unspecified  502.5  private  day  school  placement  are  acceptable 
alternatives.   Francis  needs  ongoing  interaction  with  non- 
disabled  peers,  and  isolation  will  only  hinder  his  social  and 
emotional  growth.   His  intelligence  remains  in  the  normal  range, 
and  his  success  at  the  Burgess  School  indicates  that  with  the 
proper  supportive  services  he  can  benefit  from  mainstreaming 
opportunities.   Many  of  the  interventions  recommended  by  UMMC 
evaluators  would  be  provided  in  an  integrated  classroom 
setting.   Francis  deserves  the  stimulation  and  challenge  of  an 
appropriate  classroom  placement,  with  carefully  tailored 
interventions  to  address  his  ADHD  and  decrease  his  frustration 
and  impulsivity. 
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Tantasqua  shall  be  responsible  for  a  modified  program 
prototype  502.4  placement  with  the  following  components:   1)   an 
appropriate  peer  group,  whose  members  function  within  the  average 
range  of  intelligence  and  do  not  exhibit  marked  behavioral 
difficulties,   2)  small,  structured  classes,   3)  a  well- 
constructed  behavior  management  plan  (see  Guevremont 
recommendations  Exh.  P-4,  Harrington  recommendations  Exh.  P-7), 

5)  mainstreaming  opportunities  with  a  1:1  aide  to  provide 
remedial  assistance  and  individual  instruction  where  necessary, 

6)  group  counseling  focused  on  socialization  skills,   7) 
individual  therapy,   8)  home-school  liaison  to  facilitate 
communication,   9)  classroom  adjustments  to  address  Francis'  ADHD 
(i.e.,  seating  Francis  away  from  avoidable  distractors,  breaking 
curriculum  tasks  into  shorter  more  manageable  units,  and  so 
forth.)   (See  Harrington  recommendations  Exh.  P-7),   10) 
consultation  with  designated  member  of  UMMC  evaluation  team. 

ORDER 

The  1990-1991  IEP  offered  by  Tantasqua  is  not  reasonably 
calculated  to  provide  Francis  with  the  maximum  feasible  benefit 
in  the  least  restrictive  setting.   Tantasqua  shall  immediately 
develop  and  implement  an  appropriate  educational  program  for  the 
1991-1992  school  year,  which  includes  the  components  outlined  in 
this  decision.   If  such  a  program  cannot  be  created  in  the 
Tantasqua  Public  Schools,  then  Tantasqua  shall  immediately  locate 
and  fund  an  appropriate  placement  in  another  public  school 
distriuct  that  can  meet  the  requirements  set  forth  here. 


By  the  Hearing  Officer: 


7h 


M.   Lavoie  Cr^^) 


Dated:     \W/,   ol  *t     1*1  5/ 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:  DANIEL  C.  V.  BARNSTABLE  PUBLIC  SCHOOLS        BSEA  #91-0072 


RULING  ON  BARNSTABLE ' S  MOTION  TO  DISMISS 

This  ruling  is  issued  pursuant  to  M.G.L.  c.  15,  30A,  7 IB;  20 
U.S.C.  1401  et  seq.  and  attendant  regulations. 

On  October  15,  1990  Mrs.  C.  ("parent")  requested  a  hearing 
before  the  Bureau  of  Special  Education  Appeals  ("BSEA") .   Parent 
had  rejected  the  Individual  Education  Plan  ("IEP")  offered  by 
Barnstable  Public  Schools  ("Barnstable")  and  Cape  Cod  Regional 
Technical  High  School  ("Cape  Cod  Tech")  for  Daniel  for  the  1990- 
1991  academic  year. 

Daniel  was  attending  Cape  Cod  Tech  under  the  proposed  IEP 
until  on  or  about  November  21,  1990,  when  he  was  admitted  to  the 
Cape  Psych  Center  at  Cape  Cod  Hospital .   On  or  about  January  8 , 
1991,  Daniel  was  discharged  from  the  Cape  Psych  Center  and  placed 
at  the  Chamberlain  School  in  Marlboro,  Massachusetts. 

On  January  15,  1991,  Barnstable  filed  a  Motion  to  Dismiss 
the  case  pending  before  the  BSEA.   In  its  motion  Barnstable 
asserted  that  the  Department  of  Social  Services  ("DSS")  placed 
Daniel  at  the  Chamberlain  School  and  was  fully  funding  the 
placement.   According  to  Barnstable,  Daniel  was  receiving  a  free 
appropriate  public  education  at  no  cost  to  his  parent,  and 
therefore  the  parent's  request  for  a  hearing  was  moot  as  no 
adjudicatory/justiciable  issue  remained  between  the  parent  and 
Barnstable. 

On  January  25,  1991  a  hearing  was  held  on  Barnstable's 
Motion  to  Dismiss.   On  that  same  date,  Cape  Cod  Tech  filed  a 
memorandum  in  support  of  Barnstable's  motion.   At  the  hearing 
Barnstable  indicated  that  the  IEP  it  was  proposing  for  Daniel 
called  for  a  program  prototype  502.3  placement  at  Cape  Cod  Tech, 
and  parent  indicated  that  she  was  seeking  a  program  prototype 
502.6  placement  at  the  Chamberlain  School.   The  parties  disagreed 
over  whether  or  not  DSS  was  fully  funding  Daniel's  placement  at 
the  Chamberlain  School.   Parent  asserted  that  DSS  was  looking  for 
cost  sharing  payments  for  Daniel ' s  education  from  both  parent  and 
Barnstable,  and  Barnstable  disputed  these  assertions.   Parent 
testified  that  she  retained  custody  of  Daniel  and  that  DSS  had 
designated  her  to  serve  as  Daniel's  educational  advocate. 
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As  Daniel's  parent  and  educational  advocate,  Mrs.  C.  has  the 
right  to  reject  an  IEP  proposed  by  Daniel's  local  school  district 
and  request  a  hearing  before  the  BSEA.   Testimony  presented  at 
the  hearing  indicates  that  there  is  a  live  controversy  between 
the  parent  and  school  over  what  program  will  provide  Daniel  with 
the  maximum  feasible  educational  benefit  in  the  least  restrictive 
setting.   The  fact  that  DSS  has  become  involved  in  Daniel's  care 
does  not  relieve  Barnstable  from  its  legal  responsibility  to 
provide  appropriate  educational  services  for  this  child.   There 
is  a  ripe  dispute  in  this  case  which  can  be  adjudicated  by  the 
BSEA,  namely,  is  the  1990-1991  IEP  proposed  by  Barnstable 
reasonably  calculated  to  provide  Daniel  with  the  maximum  feasible 
educational  benefit  in  the  least  restrictive  setting. 

Therefore,  Barnstable's  motion  to  Dismiss  is  denied.   Unless 
the  parties  resolve  this  matter  it  will  proceed  to  a  hearing  on 
April  4  and  5,  1991. 


By  the  hearing  officer: 


Date :/hU(_L     *tf    /??/ 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Q.  R. 


BSEA  #  91-0229 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  ch.  7 IB,  3  0A,  and 
15,  20  U.S.C.  1401  -  1461,  29  U.S.C.  794,  and  the  regulations 
promulgated  under  those  statutes.   A  hearing  was  held  in  the 
above-entitled  matter  on  January  14,  February  13,  April  25  and 
May  16,  1991,  at  the  Administrative  Offices  of  the  Framingham 
Public  Schools  in  Framingham,  MA..   At  the  parent's  written 
request  the  hearing  was  open  to  the  public.   Those  present  for 
all  or  parts  of  the  proceeding  were: 


Marlene  R. 
Barbara  Cutler 
Eileen  School 

Gunnar  Dywad 

Cynthia  Levine 
Yana-Maria  Graver 

Augustine  Ugbolue 

Herbert  Lovett 
Robert  Leonard 

June  Frantzen 

Sheila  Ranley 

Kathleen  Quill 
Judith  Breslof 

Rhonda  Taft-Farrell 

Arline  Silverman 
Tim  Greene 
Jon  Halperin 
Philip  Benjamin 

Lindsay  Byrne 


Parent 

Autism  Consultant 
Federation  for  Children  with 
Special  Needs 

Professor  Emeritus  -  Brandeis 
University 

Integration  Associates 
Music  Therapist  -  All  Newton 
Music  School 

Boston  University  School  of 
Medicine 

Clinical  Psychologist 
Pupil  Personnel  Coordinator  - 
South  Middlesex  Regional 
Director  of  Pupil-Personnel  - 
Framingham 
,  Job  Entry  Training  -  Head 
Teacher  , 

Consultant 

Team  Evaluation  Chairperson  - 
Framingham 

Director  of  Special  Education 
-  Framingham 
Observer 
Middlesex  News 
Tab  Newspaper 
Attorney  for  Framingham 

Hearing  Officer 
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The  official  record  of  the  hearing  consists  of  documents 
submitted  by  the  parent  marked:   P-l  through  P-34,  P-36  through 
P-45,  P-47  through  P-49,  P-51  through  P-57,  P-62  through  P-69,  P- 
70(a)  through  P-77,  P-79  P-81,  P-84,  P-85,  P-88  through  P-90,  P- 
92,  P-93,  P-94,  P-96,  P-97,  P-98,  P-101,  and  P-103;  documents 
submitted  by  the  school  marked:   S-l  through  S-43;  and 
approximately  20  hours  of  recorded  oral  testimony.  Ms.  R. 
represented  herself  pro  se.   Framingham  was  represented  by 
attorney  Philip  Benjamin.   Both  parties  submitted  written  closing 
arguments  by  June  4th,  1991,  and  the  record  closed  on  that  day. 


I8SUE8 

I. 


a)  Whether  the  1990-1991  502.4  Individualized 
Education  Plan  proposed  by  Framingham  was 
reasonably  calculated  to  provide  the  maximum 
feasible  educational  benefit  to  G.  R.  in  the  least 
restrictive  setting? 

b)  If  not,  is  the  educational  program  proposed  by  Ms. 
R.  the  least  restrictive,  appropriate  educational 
alternative  for  G.  R.? 


II.   Whether  the  process  of  developing  the  proposed  1990- 
1991  IEP  for  G.  R.  was  so  procedurally  flawed  as  to 
deny  the  student  a  free,  appropriate  public  education 
pursuant  to  state  and  federal  procedural  safeguards? 

SCHOOL'S  POSITION 

The  502.4  placement  at  the  Keefe  Vocational  Technical  High 
School  proposed  by  Framingham  for  G.  R.'s  1990-1991  school  year 
is  reasonably  calculated  to  provide  the  maximum  feasible 
educational  benefit  to  him  in  the  least  restrictive  setting.   The 
services  offered  at  Keefe  address  all  of  G.  R.'s  learning  needs 
as  identified  by  his  teachers  and  the  expert  evaluators.   In 
addition  Framingham  will  supplement  the  proposed  program  with 
individually  tailored  community- job  experiences  and  Keefe  will 
modify  the  scheduling  and  selection  of  courses  to  accommodate 
G.  R.'s  individual  learning  needs  and  preferences.   Framingham  has 
responded  appropriately  to  everyone  of  G.  R.'s  parent's  requests 
and  concerns  in  developing  an  appropriate  educational  program  for 
him. 

PARENT' 8  PQ8ITION 

Framingham  has  failed  to  provide  sufficient  information 
about  its  proposed  program  at  Keefe  to  permit  the  parent  to  make 
an  informed  judgment  about  its  appropriateness.   The  parent 
proposed  a  plan  for  full-time,  fully  integrated  attendance  at 
Framingham  North  High  School  with  the  support  of  a  "Circle  of 
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Friends".*   G.  R.  learns  best  through  meaningful  experiences, 
and  placement  in  a  vocational  school  does  not  provide  community 
based  experiences  that  are  meaningful  to  him.   Framingham  has 
never  told  the  parent  why  it  believes  that  a  fully  integrated 
program  at  Framingham  North  High  School  would  not  be  appropriate 
for  G.  R.   Therefore  the  parent  refuses  to  consent  to  any 
educational  services. 

summary  qz  THE  BYIPENCB 

1.  G.  R.  is  a  seventeen  year  old  young  man  with  autism.   He 
has  received  special  education  services  through  the  Framingham 
Public  Schools  since  at  least  1978.   (S-6) 

According  to  evaluations,  progress  reports,  and  testimony 
introduced  at  the  hearing,  G.  R.  presents  a  consistent  learning 
profile  in  all  settings.   He  exhibits  significantly  impaired 
communication  skills,  requiring  structured  instruction  and 
intervention  in  conversational  skills  and  functional 
communication.   He  has  difficulty  attending  to  and  completing 
tasks.   His  ability  to  generalize  learned  skills  is  inconsistent. 
His  academic  skills  cluster  at  approximately  the  fifth  grade 
level.   G.  R.  is  a  visual  learner  who  learns  best  through 
concrete,  meaningful  experiences.   He  responds  positively  to 
structure  and  routines,  and  works  best  in  small  groups.   When 
under  stress  he  exhibits  inappropriate  self-stimulatory  and/or 
sexually  acting  out  behavior.   (S-l,  S-2,  S-13,  S-14,  S-15,  P-3, 
S-16,  S-17,  S-18,  P-8,  P-10,  S-19,  P-6,  S-20,  Quill;  Ms.  R, 
Breslof . ) 

2.  The  parties  agreed  that  Dr.  Kathleen  Quill's 
psychoeducational  vocational  evaluation  of  June,  1989,  presented 
a  comprehensive  portrait  of  G.  R. 's  learning  needs  and 
appropriate  programmatic  recommendations.   (Taft-Farrell,  Ms.  R.) 
Dr.  Quill  (S-22,  P-5)  testified  at  the  hearing  that,  based  on  her 
continued  involvement  in  G.  R. 's  educational  programming,  she 
would  make  the  same  findings  and  recommendations  in  the  spring  of 
1990,  and  in  the  spring  of  1991,  as  she  had  in  June  of  1989. 

Dr.  Quill  testified  that  the  three  primary  components  of  an 
appropriate  educational  program  for  G.  R.  are:   functional 
academics,  language  and  communication,  and  vocational  training. 
The  program,  in  order  to  accommodate  G.  R.'s  learning  style, 
must  have  an  activity-based  curriculum  and  must  center  on 
experiences  that  are  meaningful  for  G.   Specifically  Dr. 
Quill  recommended  that  all  instruction  occur  in  two  contexts: 


* "Circle  of  Friends,"  as  its  name  suggests,  refers  to  a  group  of 
typical,  age  appropriate,  students  who  volunteer  to  accompany  a 
disabled  student  to  mainstream  classes  and  activities,  to  provide 
models  of  age  appropriate  social  and  communicative  behavior,  and 
to  support  the  disabled  student's  interaction  with  and 
integration  into  the  regular  school  encironment.   (Ms.  R. , 
Levine,  Quill) 
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in  the  setting  in  which  the  skill  is  actually  to  be  used, 
whenever  possible,  and  at  a  site  with  access  to  a  computer  and/or 
tape  recorder.   She  testified  that  both  institutional  instruction 
for  introduction  and  reinforcement  of  concepts  and  material,  and 
community-based  experiences,  are  necessary  for  G.  R.'s  optimal 
learning. 

Specifically,  functional  academic  instruction  should  focus 
on:   health  care  and  nutrition;  phone  skills;  computer  writing; 
newspaper  reading/ library  skills;  employment  applications;  money 
management.   This  instruction  should  take  place  in  the  classroom, 
with  supplemental  community  experiences.   (Quill;  S-25,  P-6,  p- 
8) .   Language  and  communication  skills  should  be  supported  in  all 
settings  through  the  use  of  language  menus,  conversational 
scripts,  and  regular  exposure  to  mainstream  peers  in  natural 
contexts.   A  peer  tutor  program,  as  well  as  the  Circle  of  Friends 
concept,  can  be  implemented  in  any  setting  to  support  development 
of  appropriate  communication  and  socialization  skills. 
Vocationally,  G.  R.  would  benefit  from  supported  employment  in 
the  community,  as  long  as  it  is  supervised  by  a  person  who  can 
instruct  and  reinforce  skills  in  all  areas:   vocational, 
communication,  socialization,  and  functional  academic.   G.  R. 
needs  individualized  special  education  teaching  and  facilitating 
at  all  times  during  his  educational  programming.   Dr.  Quill 
recommended  that  G.  R.  have  an  individual  aide  throughout  his 
day  to  assist  his  adjustment  to  the  routines  and  demands  of  the 
various  activities  offered  in  an  appropriate  program. 

Dr.  Quill  testified  that  whether  a  program  containing  the 
recommended  components  for  G.  R.  took  place  at  Framingham  North 
High  School  or  Keefe  Technical  High  School  was  irrelevant,  so 
long  as  there  was  regular,  consistent  exposure  to  typical  role 
models.   She  further  testified  that  G.  R.  could  not  benefit 
from  the  Circle  of  Friends/Peer  Tutor  model  with  full  integration 
into  regular  academic  programming,  as  proposed  by  Ms.  R.   She 
pointed  out  that,  while  a  "Circle  of  Friends"  program  can  be  an 
appropriate  component  of  a  total  educational  program  for  G.  R. , 
the  "Circle  of  Friends"  model  is  not,  by  itself,  an  educational 
program  for  any  student.   (Quill,  S-25,  P-6,  P-8) . 

3.   Judy  Breslof,  Team  Evaluation  Chairperson  for  Framingham, 
testified  that  the  Job  Entry  Training  Program  at  Keefe  was 
selected  for  G.  R.  for  the  1990-1991  school  year,  because 
the  TEAM  believed  it  could  meet  the  educational  programming 
recommendations  of  his  teachers  and  evaluators.   Keefe  Tech 
offered  G.  R.  greater  opportunities  for  flexible  programming  to 
accommodate  community  job  placement  than  could  be  had  at 
Framingham  North,  Keefe  also  offered  more  intensive  and  more 
experiential  functional  academic  training  with  greater 
opportunities  for  vocational  exploration  and  integrated 
programming.   (Breslof) . 
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Robert  Leonard,  Pupil  Personnel  Director  at  Keefe  Tech, 
explained  that  the  purpose  of  the  Job  Entry  Training  Program 
(JET)  was  to  develop  a  student's  vocational  skills  to  the  point 
that  he  or  she  would  be  competitively  employed  upon  graduation. 
The  JET  students  divide-  their  time  between  special  education 
academic  work  in  the  classrooms  and  participation  in  vocational 
instruction,  frequently  alongside  regular  education  students.   In 
the  first  year,  JET  students  participate  in  the  pre-vocational 
program  alongside  regular  9th  grade  students,  rotating  through  a 
variety  of  shops  on  an  exploratory  basis.   The  shops  include  food 
services,  industrial  painting,  woodworking,  commercial  laundry, 
horticulture,  and  janitorial.  The  vocational  classes  have  eight 
students  with  one  teacher.   Typically,  students  spend  one  week  in 
the  classroom,  learning  traditional  academics,  as  well  as 
receiving  vocationally-based  instruction.   The  next  week, 
students  are  immersed  full-time  in  the  shop  area.   Keefe  is 
willing  to  modify  the  typical  schedule  to  accommodate  G.  R.'s 
needs  for  routine,  consistency,  and  community  job  placement. 
Keefe  Tech  is  the  regional  vocational  high  school  for  students 
living  in  Framingham.   (Leonard) . 

Sheila  Ranley,  head  teacher  in  the  JET  program  at  Keefe, 
testified  that  she  used  Dr.  Quill's  reports  to  craft  the  teaching 
approaches  she  proposed  to  use  with  G.  R. ,  when  he  entered 
Keefe.   These  included  the  use  of  language  menus  and 
conversational  routines  in  all  settings,  ignoring  inappropriate 
behavior  and  language,  use  of  computers,  instruction  in  small 
group  settings,  and  a  focus  on  the  development  of  pragmatic 
skills  in  concrete  settings.   Ms.  Ranley  described  the  academic 
portion  of  the  JET  program  as  centered  on  the  development  of 
community  living  and  vocational  skills  through  intensive  small 
group  instruction  and  community  practice.   English,  math,  social 
studies,  applied  science  and  current  events  are  taught  in  the 
morning  program.   G.  R.  would  have  been  placed  in  a  group  of 
ten  students,  whose  academic  skills  ranged  from  1st  to  7th  grade. 
In  addition  to  formal  academic  classes  and  the  vocational 
exploration  program,  G.  R.  would  participate  in  small  group 
counseling  and  a  sexuality  group.   Ms.  Ranley  anticipated  that 
Dr.  Quill  would  be  observing  G.  R.  and  the  program  monthly,  and 
that  her  suggestions  would  be  incorporated  into  G.  R.'s 
programming.   Ms.  Ranley  also  understood  that  G.  R.  would  have 
special  arrangements  for  a  community  job  with  a  job  coach  (a 
course  of  action  not  typically  pursued  by  vocational  students 
until  the  senior  year) .   She  therefore  would  adapt,  in 
consultation  with  the  job  coach,  the  functional  academic 
curriculum  for  G.  R.  to  reflect  his  community  experiences  and 
job  requirements.   (Ranley) . 

4.   Ms.  R.  testified  that  she  was  an  expert  in  the  design  and 
development  of  educational  programs  for  students  with  autism. 
(P-57) .   She  testified  that  students  with  autism,  such  as 
G.  R. ,  learn  best  through  natural,  integrated,  meaningful  life 
experiences.   She  testified  that  Framingham  had  consistently 
failed  to  provide  such  a  program  for  G.  R. ,  and  had  ignored  her 
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prof erred  plans  for  appropriate  programming  for  G.  R.  without 
explanation.   Ms.  R.  testified  that  she  developed  an  IEP  for 
G.  R.  and  submitted  it  to  the  TEAM  on  April  12,  1990.   This 
document  appears  at  P-17.   Mr.  R.  testified  that  she  is 
"mystif ied"  and  "confused"  as  to  why  the  plan  had  not  yet  been 
implemented.   Ms.  R.  testified  that  Framingham  refused  to 
incorporate  techniques  and  services  specifically  recommended  by 
Dr.  Quill,  the  autism  consultant  selected  by  Ms.  R.,  into  the 
IEPs  it  had  proposed  for  G.  R.   According  to  Ms.  R. , 
Framingham  failed  to  provide:   "language  menus"  (but  see:   S-20, 
S-2,  P-6,  Ranley) ;  a  community  job  (but  see:   testimony  of 
Lenoard,  Taft-Farrell,  Breslof ) ;  an  integration  specialist  (but 
see:   S-l,  S-26,  S-27) ;  or  an  autism  consultant  (but  see:   S-2, 
S-l,  S-26,  S-27,  Quill,  Taft-Farrell).   Ms.  R.  acknowledged  that 
she  refused  to  consent  to  the  provision  of  any  special  education 
services  to  G.  R.  by  the  Framingham  Public  Schools.   She 
maintains  that  the  school  may  not  withhold  services  from  G.  R. 
based  on  her  lack  of  consent. 

Ms.  R.  described  the  educational  program  she  proposes  for 
G.  R.  as  one  which  is  based  on  Dr.  Quill's  recommendations. 
G.  R.  would  be  based  at  Framingham  North  High  School  and  would 
attend  a  regular  9th  grade  homeroom  with  a  friend.   He  would  take 
regular  courses  in  photography,  computers,  music  and  physical 
educational  supported  by  a  "Circle  of  Friends,"  a  group  of 
students  who  volunteer  to  spend  time  with  G.  R.  to  assist  his 
socialization  and  communication.   All  academics  would  be  taught 
in  a  functional  manner  through  community  experiences,  rather  than 
classroom  instruction.   G.  R.  would  have  a  job  in  the  community 
and  would  be  assisted  by  a  job  coach  who  would  also  provide  some 
functional  academic  training.*  He  would  participate  in  a  jogging 
program.   There  would  be  specialists  in  autism  and  integration 
consulting  to  the  program.   Ms.  R.  stated  that  a  "typical  day"  in 
the  program  she  proposed  for  G.  R.  would  be:   G.  R.  attends 
regular  homeroom  at  Framingham  North  High  School  with  a  friend 
and  the  job  coach,  then  G.  R.  goes  to  his  community  job  with  the 
job  coach.   Ms.  R.  Testified  that  G.  R.  would  learn  best  in  this 
program  because  it  would  be  meaningful  to  him.   (Ms.  R. ,  see  also 
P-17,  P-36,  P-41). 

5.    The  history  of  procedural  and  substantive  relations  between 
Ms.  R.  and  the  Framingham  Public  Schools  also  bears  on  resolution 
of  this  dispute. 


*Ms.  R.  suggested  that  Rhonda  Rutkowski  be  hired  as  G.  R. 's  job 
coach.   Although  she  has  known  G.  R.  for  three  years,  Ms. 
Rutkowski  is  not  a  certified  teacher.   She  has  no  formal  training 
in  either  special  education  or  vocational  education.  Nonetheless, 
Framingham  agreed  to  hire  Ms.  Rutkowski  in  order  that  G.  R. 
receive  some  formal  services.   Ms.  R.  then  declined  the  school's 
offer.   (Ms.  R. ,  Taft-Farrell). 
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In  January,  1989,  Ms.  R. ,  G.  R.'s  parent,  unilaterally 
removed  him  from  the  Boston  Higashi  School*  and  placed  him  in  a 
substantially  separate  class  at  Framingham  North  High  School.   He 
attended  that  class  for  the  remainder  of  the  school  year, 
although  Ms.  R.  refused  to  consent  in  writing  to  the  placement. 
(Ms.  R. ,  Breslof) 

At  a  TEAM  meeting  held  in  May,  1989,  the  TEAM  developed  a 
502.4  IEP  calling  for  G.  R.'s  continued  placement  in  the 
substantially  separate  class  at  Framingham  North  High  School  for 
the  1989-1990  school  year.  (P-7) . 

At  Ms.  R.'s  request,  G.  R.  was  evaluated  in  June,  1989,  by 
Kr.  Kathleen  Quill,  an  educational  psycholinguist  and  autism 
consultant.   (Quill,  Ms.  R. ,  Breslof).   Framingham  agreed  to 
incorporate  Dr.  Quill's  findings  and  recommendations  into 
G.  R.'s  1989-1990  educational  program.   (Breslof,  Quill,  P-7). 
Ms.  R.  refused  to  sign  the  proposed  IEP,  indicating  her 
acceptance  or  rejection  of  the  program.   (Breslof,  Mr.  R.) 
Nevertheless,  G.  R.  attended  the  502.4  placement  with  Ms.  R.'s 
tacit  approval.   (Ms.  R. )   Four  formal  TEAM  meetings  were  held 
during  the  course  of  the  1989-1990  school  year  in  order  to 
incorporate  Dr.  Quill's  suggestions  and  to  secure  Ms.  R.'s 
signature  on  the  proposed  educational  plan.   (Breslof,  Taft- 
Farrell,  S-7,  S-8) .   In  addition,  meetings  were  held  with  the 
teacher,  and  with  members  of  the  State  Department  of  Education. 
(Breslof,  Taft-Farrell) .   Ms.  R.  never  formally  accepted  the 
educational  services  being  provided  to  G.  R.  during  the  1989- 
1990  school  year.   Ms.  R.  filed  numerous  complaints  with  the 
State  Department  of  Education's  Complaint  Management  System.   (S- 
42)  . 

6.    To  address  Ms.  R.'s  inaction  on  the  proposed  1989-1990  IEP, 
as  well  as  the  complaints  that  had  been  filed  by  her  with  the 
State,  a  meeting  was  held  on  April  12,  1990.   The  meeting 
involved  representatives  from  the  Framingham  Public  Schools,  the 
State  Department  of  Education,  Ms.  R.  and  her  integration 
consultant,  Cynthia  Levine.   (See  P-16) . 

Ms.  R.  characterized  this  meeting  as  a  "TEAM"  meeting  and 
presented  a  written  proposal  for  an  IEP  for  G.  R.   (P-17) . 
Framingham  regarded  the  meeting  as  a  forum  to  discuss  and  resolve 
outstanding  disagreements  about  G.  R.'s  educational  programming. 
(Breslof,  Taft-Farrell) . 


*G.  R.  attended  the  Higashi  School  at  Ms.  R.'s  request. 
Framingham  developed  and  implemented  the  IEP  providing  for  his 
502.5  placement  there,  but  Ms.  R.  declined  to  sign  it.   (P-4) 


</cf  '/J  £ 


7.  On  April  13,  1990,  Ms.  R.  was  formally  notified  that  the 
substantially  separate  program  G.  R.  attended  at  Framingham 
North  High  School  would  be  moved  to  the  Keefe  Vocational 
Technical  High  School  for  the  1990-1991  school  year.   (P-18,  S- 
9) .   Informal  discussions  about  the  move,  and  invitations  to 
visit  Keefe  Tech.,  took  place  throughout  the  Spring  of  1990. 
(Breslof,  Ranley,  P-19,  P-20) . 

8.  A  TEAM  meeting  occurred  on  June  1,  1990,  to  develop 

G.  R.'s  1990-1991  IEP.   The  proposed  plan  that  resulted  from 
the  meeting  called  for  G.  R.'s  placement  in  a  502.4  program  at 
Keefe  Tech.   It  is  this  proposed  plan  that  is  at  issue  in  this 
hearing.   (S-2) . 

Ms.  R.  refused  to  accept  or  reject  the  proposed  plan.   In 
September,  1990,  Ms.  R.  began  to  bring  G.  R.  to  Framingham 
North  High  School  daily  to  request  programming  there.   She  has 
been  informed  daily  that  no  program  is  available  for  G.  R.  at 
Framingham  North  High  School,  but  that  appropriate  services  are 
available  at  Keefe  Tech..  G.  R.  has  never  attended,  or 
even  visited,  the  proposed  program  at  Keefe  Tech.   G.  R.  did 
not  attend  school  for  the  entire  1990-1991  school  year. 

9.  A  TEAM  meeting  was  held  on  October  25,  1990,  to  attempt  to 
resolve  the  dispute  over  G.  R.'s  1990-1991  educational 
programming.   Ms.  R.  presented  her  concerns  to  the  TEAM.   (See  P- 
28,  S-21) .   These  concerns,  i.e.,  use  of  language  menus, 
community-based  job  experiences,  integration  consultant,  job 
coach,  autism  consultant,  etc.,  had  been  raised  in  prior 
meetings  (See  e.g.,  P-42) ,  and  had  been  incorporated  into  both 
the  1989-1990  and  the  1990-1991  IEPs.   Ms.  R.  requested  that  no 
IEP  or  amendment  result  from  the  TEAM  meeting  in  October,  1990. 
Ms.  R.  continued  to  refuse  to  consent  to  any  educational  services 
for  G.  R.   Ms.  R.  filed  formal  complaints  about  Framingham' s 
alleged  denial  of  a  free,  appropriate  public  education  and  about 
alleged  violations  of  procedural  rights  with  the  Federal  and  State 
Departments  of  Education  (P-29) . 

10.  On  October  30,  1990,  Framingham  requested  a  hearing  on  its 
proposed  IEP  from  the  Bureau  of  Special  Education  Appeals.   (S- 
4).  A  pre-hearing  conference  was  scheduled  for  December  7,  1990. 
At  the  parent's  request  it  was  postponed  until  December  20,  1990. 

11.  A  TEAM  meeting  was  held  on  November  30,  1990,  at  which  Ms. 
R.  again  presented  her  concerns  about  G.  R.'s  education.   She 
requested  that  G.  R.  attend  Framingham  North  High  School's 
regular  education  program  with  the  assistance  of  a  volunteer 
"Circle  of  Friends."  G.  R.  would  not  attend  any  special 
education  classes,  but  would  acquire  functional  academic  skills 
through  his  community  job  placement.   Framingham  again  invited 
Ms.  R.  and  Cynthia  Levine,  the  integration  consultant,  to  observe 
the  program  at  Keefe  Tech.   They  declined  -to  do  so.   (Breslof, 
Levine,  Ms.  R. ,  S-21). 
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Framingham  proposed  a  formal  amendment  to  the  1990-1991  IEP 
to  incorporate  some  modifications  suggested  by  Ms.  R. , 
specifically  to  include  the  services  of  a  job  coach,  an 
integration  consultant,  and  an  autism  specialist,  to  G.  R. ,  as 
well  as  modified  school  schedule  to  accommodate  a  community- job 
placement.   (S-l) •  Ms.  R.  took  no  action  on  the  proposed 
Amendment. 

12.  On  December  11,  1990,  Ms.  R.  rejected  the  IEP  for  the 
previous  (1989-1990)  school  year,  which  had  expired  in  June,  1990 
She  did  this  solely  in  order  to  secure  G.  R. *s  placement  at 
Framingham  North  High  School  pending  the  Bureau  of  Special 
Education  Appeals  hearing.   (Ms.  R.,  P-38) . 

13.  On  December  20,  1990,  prior  to  the  start  of  the  formal 
hearing,  the  parties  reached  an  agreement  calling  for  interim 
home  tutoring  services  for  G.  R.  pending  development  of  a 
comprehensive  plan  for  his  placement  at  Keefe  Tech.   (S-26) . 
Shortly,  thereafter,  Ms.  R.  refused  to  sign  the  agreement, 
thereby  electing  to  proceed  with  a  hearing  for  a  formal 
determination  of  G.  R. 's  appropriate  educational  placement  for 
1990-1991.   Throughout  the  course  of  the  hearing,  which  was 
prolonged  due  to  the  limited  availability  of  witnesses  for  both 
parties,  Framingham  continued  to  actively  offer  a  variety  of 
educational  services  to  G.  R.   (S-27,  S-32) .   Ms.  R.  continued 
to  refuse  to  permit  G.  R.  to  participate  in  any  educational 
programming. 

14.  In  support  of  her  plan  to  place  G.  R.  in  the  mainstream  at 
Framingham  North  High  School,  Ms.  R.  offered  the  testimony  of 
Drs.  Cutler,  Lovett,  and  Ugbolue,  Ms.  Graver  and  Ms.  Levine  at 
the  hearing.   Apart  from  Ms.  Graver,  a  music  therapist,  who  had 
worked  with  G.  R.  privately  for  a  year,  none  of  the  witnesses 
had  any  experience  teaching  G.  R.   None  had  ever  taught  in  a 
public  school.   Apart  from  Ms.  Levine,  who  conducted  an 
"integration  assessment"  in  September,  1990  (P-24) ,  none  of  the 
witnesses  evaluated  G.  R.  in  any  setting.   None  observed  the 
program  proposed  by  Framingham.  None  observed  the  program 
proposed  by  Ms.  R.   None  had  visited  Framingham  North  High  School 
or  Keefe  Tech.   None  had  any  experience  in  designing  an 
educational  program.   (Cutler,  P-45,  Graver,  P-52,  Ugbolue, 
Lovett,  Levine) . 

FINDINGS  AND  CONCLUSIONS 

There  is  no  dispute  that  G.  R.  is  a  student  with  special 
learning  needs,  as  defined  by  M.G.L.  ch.  71B  and  20  U.S.C.  1401 
et  sea. ,  and  is  thus  entitled  to  receive  a  free,  appropriate 
public  education.   The  dispute  here  centers  on  which  of  the 
proposed  programs,  the  Keefe  Tech  placement  developed  by  the 
TEAM,  or  the  Framingham  North  High  School  placement  advocated 
by  the  parent,  is  reasonably  calculated  to  provide  the  maximum 
feasible  educational  benefit  to  G.  R.  in  the  least  restrictive 
setting.   After  careful  consideration  of  all  the  evidence  in  this 
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matter,  and  of  the  arguments  advanced  by  the  parent  and  the 
school's  representative,  it  is  my  determination  that  the  Keefe 
Tech  placement  proposed  by  Framingham  is  the  least  restrictive, 
appropriate  educational  program  for  G.  R.  for  the  1990-1991 
school  year.   There  is  virtually  no  credible  evidence  in  the 
record  to  support  G.  R.'s  placement  at  Framingham  North  High 
School  in  the  manner  espoused  by  Ms.  R.   On  the  other  hand, 
evaluators  and  educators  with  direct  experience  with  G.  R.  have 
uniformally  recommended  an  educational  program  for  him  with  the 
components  outlined  in  the  Individualized  Education  Plan,  and  its 
Amendment,  offered  by  Framingham,  and  actually  available  at  Keefe 
Tech.   (See  S-2,  S-l,  paragraph  11  and  12  above).   I  find  that 
the  1990-1991  IEP  appropriately  reflects  the  expert 
recommendations  of  the  TEAM,  incorporates  parental  suggestions  in 
some  crucial  features  of  the  plan,  and  is  designed  to  accommodate 
G.  R.'s  unique  learning  style  and  needs.   My  reasoning  follows: 

1.    The  parties  agreed  that  Kathleen  Quill,  of  the  "expert 
witnesses"  at  the  hearing,  had  the  most  expertise  in  the  field  of 
evaluating  people  with  autism  and  in  designing  educational 
programs  for  people  with  autism,  as  well  as  the  most  relevant 
experience  with  G.  R.   (Ms.  R. ,  Taft-Farrell) .   (See  also 
paragraph  11  above).* 

I  found  Dr.  Quill's  reports  to  be  thorough,  comprehensive,  and 
illuminative.   I  found  her  interest  in  G.  R.  to  be  genuine,  and 
her  recommendations  for  his  educational  programming  to  be 
consistent  with  her  findings,  and  within  her  area  of  expertise. 
Furthermore,  I  found  Dr.  Quill's  testimony  at  the  hearing  to  be 
intelligent,  student-centered,  and  entirely  credible.   Therefore, 
I  accord  her  recommendations  and  conclusions  great  weight. 

Dr.  Quill,  over  a  two  year  course,  consistently  recommended 
an  educational  program  consisting  of  three  primary  components: 
functional  academics,  communication  and  socialization,  and 
vocational  preparation.   (P-6,  P-8,  P-9,  P-10,  S-25,  Quill).   She 
stressed  that  G.  R.  should  have  consistent  exposure  to  typical 
non-handicapped  peers,  but  that  such  exposure  did  not  substitute 
for  careful,  systematic  instruction  in  pragmatic  communication. 
When  the  two  proposed  placements  at  issue  in  the  hearing  were 
described  to  her,  Dr.  Quill  unhesitatingly  stated  that  placement 
at  Framingham  North  High  School  with  a  "Circle  of  Friends"  would 
be  inadequate  for  G.  R. ,  and  that  the  Keefe  Tech  program 
contained  the  essential  elements  of  an  appropriate  educational 
program  for  him.   (Testimony  of  Quill) . 


♦While  Ms.  R.  agreed  that  Dr.  Quill  was  "the  expert"  on  G.  R.'s 
educational  programming,  and  agreed  with  her  recommendations,  Ms. 
R.  refused  to  permit  Dr.  Quill  to  review  the  1990-1991  IEP 
proposed  for  G.  R. ,  saying  only  that  Dr.  Quill  did  not  need  her 
permission.   (S-30,  Ms.  R.). 
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An  objective  review  of  the  Keefe  Tech  program  supports  Dr. 
Quill's  view  that  it  is  the  more  appropriate  program  for  G.  R. 
Keefe  offers  systematic,  intensive  instruction  in  functional 
academics,  as  recommended  by  Dr.  Quill.   (Ranley,  S-2).   Keefe 
offers  structured,  sequential  instruction  in  pragmatic 
communication,  designed  and  supervised  by  a  trained  special 
educator,  and  available  in  all  settings,  as  recommended  by  Dr. 
Quill.  (Ranley,  S-2).  Keefe  offers  regular,  side-by-side  contact 
with  typical  peers  in  both  instructional  and  recreational 
contexts.   (Leonard) .   Keefe  offers  concrete  exploration  of  a 
variety  of  vocational  options,  along  with  pre-vocational 
instruction,  allowing  G.  R.  to  learn  through  experience  and 
express  true  preferences,  rather  than  responding  to  limited 
choices  selected  by  others,  as  recommended  by  Dr.  Quill. 
(Leonard) .   In  addition,  Keefe  and  Framingham  staff  are  willing 
to  add  non-standard  components  and  to  revise  schedules  and  course 
offerings  to  accommodate  G.  R.'s  learning  needs.   As  requested 
by  the  parent,  Keefe  staff  will  offer  flexible  instructional 
schedules  to  G.  R.  to  ensure  that  he  receives  the  consistency 
he  needs  for  optimal  functioning.   (Leonard) .   Vocational  and 
academic  offerings  will  be  chosen  to  provide  maximum  integration 
in  the  regular  education  program  at  an  instructional  level 
appropriate  for  G.  R.   (Leonard) .   G.  R.  will  have  a 
community  job  placement  and  a  job  coach  to  ensure  consistent, 
meaningful  community  contact.   This  additional  component  will  be 
linked  into  the  formal  instruction  available  in  the  Keefe 
classrooms  and  shops.   (Ranley,  Leonard) .   Keefe  is  willing  to 
explore  setting  up  a  "Circle  of  Friends"  component  for  G.  R. , 
as  well  as  to  modify  the  regular  disciplinary  code,  if  necessary. 
(Leonard) .   The  Keefe  staff  would  be  happy  to  work  with  any 
consultants  or  additional  service  providers  selected  by 
Framingham  and  Ms.  R.   (Leonard,  Ranley) . 

In  sum,  the  plan  proposed  by  Framingham  for  G.  R.'s  1990- 
1991  school  year,  as  embodied  in  S-2  and  S-l,  meets  all  Dr. 
Quill's  recommendations,  is  individually  tailored  to  meet 
G.  R.'s  unique  learning  needs,  and  provides  for  the  maximum, 
regularized  integration  with  non-special  needs  students  that  is 
possible,  while  still  delivering  the  necessary  educational 
services. 

2.    The  placement  proposed  by  Ms.  R.  has  no  credible 
professional  support.   While  Ms.  R.  offered  the  testimony  of  five 
"expert"  witnesses,  only  Ms.  Graver's  testimony  fulfilled  the 
traditional  criteria  of  trustworthiness  necessary  for  serious 
consideration  in  legal  matters.   Ms.  Graver's  testimony  was 
limited  to  G.  R.'s  musical  education,  not  an  issue  in  this 
hearing. 

Ms.  R.  testified  herself,  as  an  "expert,"   (See  P-57) ,  on 
behalf  of  her  proposed  placement  at  Framingham  North  Public  High 
School.   She  was,  however,  unable  to  give  a  detailed  descripiton 
of  what  such  a  placement  would  be  like  on  a  day-to-day  basis  for 
G.  R.   (See  paragraph  13).   According  to  Ms.  R. ,  G.  R.  would 
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attend  some  mainstream  classes  in  subjects  that  he  likes,  such  a 
photography  and  music  and  would  be  supported  by  a  group  of  non- 
disabled  student  volunteers.   G.  R.  would  receive  no  special 
education  services  at  the  High  School.   He  would  then  have  a 
community  job  assisted  by  the  job  coach.   (Ms.  R.). 

Putting  aside  the  inconsistencies  in  Ms.  R. 's  testimony 
(discussed  below)  an  objective  assessment  of  her  description  of 
the  proposed  Framingham  North  High  School  placement  shows  that  it 
fails  to  meet  the  recommendations  of  any  educator.   It  lacks  any 
provision  for  the  structured  teaching  of  functional  academics,  or 
for  assistance  in  transfering  learned  skills  to  community 
settings.   It  fails  to  provide  for  systematic  instruction  in 
pragmatic  communication  skills.   It  relies  on  the  voluntary 
action  of  self -selected  high  school  students  for  socialization 
training,  rather  than  building  in  regularized,  side-by-side 
educational  contact  and  interaction  with  typical  students.   It 
offers  no  vocational  exploration  or  training.   A  community  job, 
at  the  whim  of  a  private  employer,  with  one-to-one  supervision 
from  a  non-teacher  adult,  is  not  equivalent  to  a  carefully- 
designed,  graduated  vocational  exploration  and  training  program. 
While  Ms.  R.  continually  stressed  that  G.  R.'s  experiences  must 
be  "meaningful"  to  him  in  order  to  have  educational  value,  she 
was  unable  to  describe  "meaningful"  in  terms  other  than  his 
likes  and  dislikes.   Dr.  Quill's  reports  identify  likes  and 
dislikes  in  the  vocational  area,  which  have  been  reviewed  by 
Keefe  staff  and  can  be  accommodated.   (Leonard) .   There  is  no 
persuasive  evidence  to  suggest  that  vocational  exploration  cannot 
be  made  "meaningful"  to  G.  R. .   The  placement  proposed  by  Ms.  R. 
is  inadequate  to  address  any  of  G.  R. 's  documented  learning 
needs.   (See  paragraph  10) . 

3.    Throughout  the  hearing,  Ms.  R.  argued  that  Framingham 
violated  State  and  Federal  special  education  procedural 
protections.   Most  of  her  claims  have  been  properly  addressed 
through  the  Massachusetts  Department  of  Education's  Complaint 
Management  System.   (See  e.g.,  S-23,  S-24,  S-34-42) . 

Ms.  R.  raised  three  technical  arguments  at  the  hearing  which 
had  not  otherwise  been  resolved  at  the  time  of  its  conclusion. 
First,  she  argued  that  the  Keefe  Vocational  Technical  High  School 
was  not  a  "regular  education  facility"  pursuant  to  603  C.M.R. 
28.00,  ss  116  because  more  than  30%  of  its  enrolled  students 
attended  pursuant  to  IEPs.   (Taft-Farrell) .   I  find  there  is 
insufficient  information  in  the  record  for  me  to  reach  a 
conclusion  as  to  Keefe  Tech's  regulatory  compliance.   I  note, 
however,  that  Keefe  Tech  is  not  a  private  school,  and  is  a 
public,  regional  high  school,  which  Framingham  students  of  all 
abilities  attend.   (Leonard).   The  issue  of  the  facility's 
technical  compliance  with  Ch.  766  regulations  is  better  addressed 
in  a  different  forum.   In  this  hearing,  focused  as  it  must  be  on 
the  individual  student  at  issue,  I  must  agree  with  Dr.  Quill  that 
so  long  as  the  essential  components  of  an  appropriate 
individualized  education  program  are  in  place,  the  setting  is  of 
secondary  importance  for  G.  R. 
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Next,  Ms.  R.  alleged  that  she  had  been  denied  opportunities 
to  fully  participate  in  the  educational  planning  processes  for 
G.  R.  throughout  the  past  year.   In  particular  she  alleged  that 
the  June  1,  1990,  TEAM  meeting  was  too  short  to  permit  her  to 
make  a  reasonable  contribution  to  the  development  of  the  1990- 
1991  IEP.   Given  the  evidence  to  the  contrary,  I  find  Ms.  R.'s 
arguments  unconvincing.   The  record  reflects  no  fewer  than  five 
TEAM  meetings  in  the  year  prior  to  the  commencement  of  the 
hearing.   (S-6) .   The  written  record  and  the  thoughtful  testimony 
of  Ms.  Breslof  and  Dr.  Taft-Farrell,  also  show  that  Ms.  R.'s 
views,  suggestions  and  preferences  were  taken  into  account  at 
each  meeting.   (See  e.g.,  S-21) .   At  the  two  hour  meeting  on  June 
1,  1990,  Ms.  R.  had  a  real  opportunity  to  participate  in  planning 
for  G.  R.'s  1990-1991  school  year.   She  was  subsequently 
invited  formally  and  informally  to  continue  active  involvement  in 
the  design  and  implementation  of  G.  R.'s  program.   At  no  time 
did  Framingham  deny  Ms.  R.  the  procedural  or  substantive  rights 
to  which  she  is  entitled  as  G.  R.'s  parent. 

Third,  Ms.  R.  objected  to  the  student  profile  on  the 
proposed  IEP  which  states  that  G.  R.  is  "mildly  retarded  with 
associated  features  of  autism,"  rather  than  describing  him  as  a 
youth  with  autism  and  associated  cognitive  features.   The 
historical  evaluative  record  consistently  describes  G.  R.'s 
primary  impairment  as  autism.   (See  paragraph  10  above) .   Thus 
the  student  profile  on  S-2  must  be  amended  to  more  accurately 
reflect  the  findings  and  diagnosis  evident  in  the  student's 
records . 

In  reviewing  the  documents,  testimony,  and  arguments 
advanced  by  Ms.  R.  during  the  hearing  I  found  persuasive  evidence 
of  only  this  single  procedural  deficiency  on  Framingham 's  part. 
On  the  other  hand  the  evidence  suggests  that  Ms.  R.  tends  to 
elevate  form  over  substance  to  G.  R. 's  detriment.   While 
continually  claiming  "confusion"  about  Framingham 's  actions,  Ms. 
R.  has  engaged  in  a  pattern  of  deliberate  dissembling  and 
manipulation  of  circumstances  preventing  Framingham  from 
implementing  any  educational  program  for  G.  R.   A  few  examples 
from  those  that  came  to  light  at  the  hearing  illustrate  this 
difficulty.   Ms.  R.  characterized  a  meeting  on  April  12,  1990,  as 
a  "TEAM  meeting"  and  a  proposed  agenda  she  submitted  for  that 
meeting  (P-17)  as  an  "educational  plan."  This  continued 
throughout  the  hearing,  despite  the  assertion  of  all  other 
participants  that  the  meeting  was  held  to  address  Ms.  R.'s 
numerous  procedural  complaints  and  not  to  discuss  G.  R. 's 
individual  educational  programming.   The  proposed  agenda  drafted 
by  Ms.  R.  is  clearly  not  an  IEP,  yet  Ms.  R.  continued  to  insist 
upon  its  full  implementation,  as  if  it  were  developed  by  a  TEAM 
and  contained  all  the  essential  features  of  an  appropriately 
constituted  IEP,  which  it  does  not.   (See  paragraph  2.)   Ms.  R. 
argued  at  the  hearing  that  the  1990-1991  IEP  proposed  for  G.  R. 
failed  to  list  "language  menus"  or  an  "autism  consultant, "  .as 
recommended  by  Dr.  Quill,  despite  the  fact  that  such  services 
clearly  appeared  thereon.   (See  P.  2,  paragraph  13).   Ms.  R. 
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signed  the  1989-1990  IEP  six  months  after  its  expiration,  solely 
in  attempt  to  secure  "placement  pending  appeal. "   (P-38) .   Ms.  R. 
asked  that  Dr.  Quill  remain  involved  in  G.  R.'s  education  (S- 
2),  but  then  refused  permission  for  her  to  do  so.   (S-30) .   Ms. 
R.  argued  that  Framingham  refused  to  provide  necessary 
educational  services  to  G.  R. ,  despite  its  continual  offers  and 
constant  readiness  to  do  so.   (S-21,  S-26,  S-27,  S-31,  S-32, 
Leonard,  Ranley,  Breslof ,  Taft-Farrell) .  The  evidence  clearly 
shows  that  Framingham  has  responded  to  each  of  Ms.  R. 's  requests 
on  behalf  of  G.  R. ,  for  explanations,  for  meetings,  for 
additional  services,  and  for  specialized  personnel.   The 
evidence  overwhelmingly  demonstrates  that  Framingham  has  made 
herculean  efforts  to  design  and  offer  appropriate  educational 
programming  for  G.  R.  That  he  has  received  no  formal 
education  at  all  for  the  1990-1991  school  year  is  entirely 
attributable  to  Ms.  R.'s  action  and  inaction. 

I  discuss  this  at  some  length,  not  only  because  of  its 
inherently  troubling  aspects,  but  because  of  the  necessity  of 
immediate  planning  for  G.  R.  's  educational  future.   This 
hearing  was  limited  to  consideration  of  the  1990-1991  IEP,  an  IEP 
which  will  have  expired  by  the  time  the  decision  is  issued.   At 
the  hearing  Ms.  R.  refused  to  consent  to  interim  services  for 
G.  R. ,  refused  to  consent  to  re-evaluations  necessary  for  a  new 
IEP,  refused  to  consent  to  a  TEAM  meeting  to  plan  for  summer 
services  to  G.  R.  and  refused  to  expand  the  scope  of  the 
hearing,  so  that  the  placement  found  appropriate  in  this  decision 
could  be  implemented  in  the  1991-1992  school  year.   Based  on  her 
behavior  and  testimony  at  the  hearing,  I  must  conclude  that  it  is 
likely  that  G.  R.  will  continue  to  go  without  necessary 
educational  services,  so  long  as  Ms.  R.'s  consent  is  required.   I 
also  note  that  in  August,  G.  R.  will  turn  18  and  thus  be 
presumed  competent  to  act  in  his  own  best  educational  interests. 

Therefore,  I  explicitly  find  that  the  Keefe  Tech  placement 
proposed  by  Framingham,  as  outlined  in  S-2  and  S-l,  is  the  least 
restrictive,  appropriate  educational  placement  for  G.  R.  for 
the  1990-1991  school  year,  and,  absent  any  compelling  evidence  of 
significantly  changed  circumstances,  continues  to  be  appropriate 
for  the  1991-1992  school  year  as  G.  R.'s  placement  pending  any 
appeal  of  this  decision. 

ORDER 

The  1990-1991  502.4  IEP  developed  by  Framingham  with  the 
amendment  to  the  student  profile  set  out  above  meets  all 
state  and  federal  substantive  and  procedural  standards  and  is 
reasonably  calculated  to  provide  the  maximum  feasible  educational 
benefit  to  G.  R.  in  the  least  restrictive  setting  consistent  with 
that  goal. 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:  G.R.  BSEA  #91-0229 


DECISION  ON  MOTION 


This  matter  comes  before  the  Bureau  on  Appellant's  Motion 
for  Reconsideration  of  its  July  2,  1991,  Decision  in  the  above- 
entitled  matter.   After  careful  review  of  the  Appellant's 
arguments  in  support  of  the  Motion  and  the  Respondent's  arguments 
in  opposition  thereto,  it  appears  that  the  Appellant  has  failed 
to  set  forth  appropriate  grounds  for  such  a  Motion. 
Reconsideration  of  prior  decisions  of  the  BSEA  has  been  limited 
to  allegations  of  serious  errors  of  law  or  misconstruction  of 
pertinent  rules,  regulations,  policies  or  procedures.   No  such 
arguments  were  raised  in  this  matter.   Therefore,  the  Appellants 
Motion  for  Reconsideration  is  DENIED. 


T     DATE   I  l  Lindsay  B/rne 

Hearing  Officer 
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DEPARTMENT  OF  EDUCATION  ~>   '     X  X 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 

In  re:   Deidre  L.  BSEA  #91-0345 

DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Chapters  30A,  71B,  P.L.  94-142,  and  to  the  regulations 
promulgated  pursuant  to  these  statutes. 

A  hearing  on  the  above-numbered  case  was  held  at  the  Central 
Office  of  the  Department  of  Education  on  January  31,  and  February 
1st,  1991.   The  record  remained  open  until  February  2  5th,  1991 
for  receipt  of  closing  arguments. 

Persons  present  for  all  or  part  of  the  hearing  were: 

Mr.  and  Mrs.  L.  Parents  of  Deidre  L. 

Andrew  Weiss  Attorney  for  Deidre  and  her  parents 

Lois  Carra  Independent  Psychologist 

Kathleen  Florence        Independent  Speech/Language  Pathologist 

James  Leonard  Special  Education  Administrator,  Canton 

Public  Schools 
Deborah  Awerman  The  Carroll  School 

Mary  Joann  Reedy         Attorney  for  Canton  Public  Schools 
Lisa  Berch  Clerk  for  Mary  Joann  Reedy 

Madeline  Barry  Special  Education  Teacher,  Canton  Public 

Schools 
Donald  Mulcahey  Adjustment  Counselor,  Canton  Public 

Schools 
Mary  Ann  Ruscito         Speech/Language  Pathologist 
Bernice  Korowitz         Special  Education  Teacher,  Canton  Public 

Schools 

Sandra  Sherwood  BSEA  Hearing  Officer 

ISSUES 

I.  Whether  Canton  Public  School's  (hereafter,  Canton)  1990  - 
1991  IEP  calling  for  a  502.4  prototype  placement  at  the  Kennedy 
School  maximizes  Deidre* s  educational  development  in  the  least 
restrictive  setting; 

II.  If  not,  whether  the  Carroll  School,  a  private  Chapter  766 
approved  day  school,  maximizes  Deidre' s  educational  development 
in  the  least  restrictive  setting. 
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STATEMENT  OF  THE  FACTS 


1.  Deidre  L.  is  a  ten  year  old  fourth  grader  who  has  a  language 
disorder,  who  functions  cognitively  in  the  above-average  to 
superior  range  in  the  nonverbal  areas  and  at  low  end  of  the 
average  range  in  the  verbal  areas.   (School  Exh.  9,  31)   Her 
academic  skills  are  tested  to  be  at  grade  level  in  math,  high 
second  grade  level  in  reading  and  spelling.  (School  Exh.  34, 
Parents  Exh.  4)   Deidre 's  difficulties  are  most  pronounced  in  her 
organizational  deficits.   They  render  her  without  a  language 
structure,  thus  a  disordered  processing  of  language  and  a  weakened 
ability  to  learn  language  naturally.   She  further  has 
difficulties  in  organizing  her  thoughts  and  activities,  and 
therefore  requires  external  structures  to  organize  her  activities 
as  well  as  her  language.   (Testimony  of  Carra,  Florence, 
Ruscito,  Korowitz)   Although  both  parties  recognize  that  she  has 
attentional  deficits,  they  differ  as  to  the  extent  of  this 
deficit.   (Testimony  of  Korowitz,  Carra) 

2.  Deidre  requires  a  special  education  program  which  offers  her 
an  intensive,  language  based  program  with  an  overall  structure, 
where  the  teaching  of  language  is  integrated  throughout  the 
program,  where  a  rule-based  approach  is  used,  where  organizational 
skills  are  taught,  where  language  is  taught  as  a  metalinguistic 
skill.   She  needs  a  program  which  can  accommodate  for  her 
attentional  difficulties.   Finally,  she  needs  a  program  in  which 
she  can  address  her  self-esteem  and  social  issues.   (Testimony  of 
Carra,  Florence)    Canton  does  not  disagree  with  these  needs  as 
stated  by  the  parents1  experts,  although  they  disagree  as  to  the 
severity  of  the  attentional  and  self-esteem  problems.   (Testimony 
of  Korowitz,  Ruscito) 

3.  From  1987  until  June,  1990,  Deidre  attended  Canton's 
transition  class  at  the  J.F.  Kennedy  School,  where  she  received  a 
special  education  program  similar  to  the  proposed  one,  but  for 
first  -  third  grade  students.  (School  Exh.  18,  27,  Testimony  of 
Korowitz) 

4.  In  June,  1990,  Canton  proposed  a  September,  1990  -  June,  1991 
IEP  which  called  for  a  502.4  prototype  placement  in  the 
transition  program  for  fourth  and  fifth  graders  at  the  Kennedy 
School.  (School  Exh.  1)  In  this  setting,  Deidre  would  be  taught 
reading,  language,  math,  social  studies,  science,  spelling,  and 
writing.   The  class  is  taught  by  a  special  education  teacher  and 
an  aide,  both  having  extensive  teaching  experience.   The  classes 
are  taught  in  small  groups  of  approximately  eight  students  and 
two  staff.   The  speech/ language  therapist  provides  in  class 
therapy  two  x  week,  small  group  therapy  two  x  week,  weekly 
consultation  with  the  teachers,  and  ongoing  informal 
communication  with  the  teachers.   There  are  eight  fourth  and 
fifth  grade  students,  all  who  are  of  at  least  average 
intelligence  and  have  language  disabilities.   Deidre  would  be 
mainstreamed  for  math,  physical  education,  art,  music,  lunch,  and 
recess.   (Testimony  of  Barry,  Ruscito,  Exh.  S4  6) 
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In  June,  1990,  the  parents  postponed  their  decision  in  order 
to  obtain  an  independent  evaluation;  in  August,  1990,  the  parents 
rejected  the  IEP  and  requested  a  hearing.   They  assert  that 
Canton's  proposed  program  cannot  provide  for  Deidre's  language 
and  organizational  needs  and  cannot  provide  for  her  self-esteem 
needs.  (Testimony  of  Mrs.  L.) 

5.   In  September,  1990,  the  parents  unilaterally  placed  Deidre  at 
the  Carroll  School.   They  assert  that  this  program  can  better 
provide  for  Deidre's  language,  organizational,  and  emotional 
needs.   At  the  Carroll  School,  Deidre  receives  reading,  language 
arts,  social  studies,  science,  and  math,  each  daily,  a  tutorial 
two  times  /  week,  and  communication  therapy.   The  classes  are 
taught  in  groups  of  five  -  seven  students  who  are  grouped 
according  to  age  and  skill  level  and  who  have  similar  language 
disabilities.   (Testimony  of  Awerman)   Canton  asserts  that  the 
Carroll  School  program  offers  no  more  than  is  provided  at  the 
Kennedy  School  and  lacks  the  mainstreaming  component  available  at 
the  Kennedy  School .   (Testimony  of  Barry,  Roscito) 


FINDINGS  AND  CONCLUSIONS 

I.    I  find  that  the  Canton  Public  School's  proposed  1990  -  1991 
IEP  calling  for  Deidre  L's  educational  placement  in  a  502.4 
prototype  program  at  the  J.  F.  Kennedy  School  maximizes  Deidre's 
educational  development  in  the  least  restrictive  environment,  as 
follows: 

1.  The  parties  are  in  substantial  agreement  as  to  Deidre's 
educational  needs,  her  learning  styles,  and  her  current  level  of 
functioning.   All  recognize  the  extent  of  her  language 
disabilities,  her  lack  of  organizational  skills  and  the  impact 
this  has  on  her  ability  to  learn  language,  to  organize  her 
thinking  and  her  actions.   All  recognize  the  need  for  external 
structures  to  address  such,  and  the  need  for  a  highly  structured 
language  based  program  with  an  overall  structure,  an  integrated 
curriculum,  a  rule  based  approach.  (Testimony  of  Carra,  Florence, 
Roscito,  Korowitz)   Rather,  the  parties  disputed  whether  Canton's 
program  provides  for  these  needs  so  as  to  maximize  her 
educational  development.   The  parties  also  dispute  whether  Deidre 
requires  a  setting  where  only  one  activities  occurs  at  a  time  so 
as  to  address  her  distractibility  issues,  or  whether  Canton's 
program  can  sufficiently  address  such  concerns  in  its  setting. 
Finally,  the  parties  dispute  the  severity  of  Deidre's 
social/emotional  needs.   (Testimony  of  Korowitz,  Roscito,  Carra, 
Florence)   I  find  that  Canton's  program  can  provide  for  Deidre's 
educational  needs. 

2.  The  Canton  program  provides  a  highly  structured  language 
based  program  appropriate  for  Deidre's  needs.   Such  finding  is 
based  on  extensive  examination  and  cross-examination  of  the 
teacher's  curriculum,  teaching  methods,  teaching  materials,  and 
of  the  speech/language  pathologist's  work.  (Testimony  of  Barry, 
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Ruscito) .   The  fact  that  the  peers  in  the  program  are  similarly 
language  disabled  students  further  supports  the  conclusion  that 
the  program  is  directed  to  the  needs  of  the  language  disabled 
student  and  not  the  language  delayed  student.  (Testimony  of 
Barry)   In  fact,  two  of  the  students  are  not  only  language 
disabled  but  also  have  similar  telegraphic  style  in  their 
language  disabilities.   (Testimony  of  Ruscito) 

First,  Canton  clearly  provides  a  highly  structured  program. 
The  curriculum  is  structured  by  the  correlated  regular  education 
curricum,  the  Heath  Series  reading  and  writing  program,  the 
Explode  the  Code  phonics  program,  as  well  as  Deidre's  IEP.   These 
are  all  highly  structured  in  their  approaches.   The  Heath  program 
includes  the  skill  pads,  workbooks  and  tests. 

Secondly,  Canton  integrates  the  learning  of  language 
throughout  Deidre's  education.   That  is,  the  Heath  series 
provides  themes  wherein  language  is  worked  on  in  listening, 
reading,  and  writing.   The  teachers  further  integrate  this  theme 
in  social  studies.   Writing  assignments  are  linked  to  reading 
assignments.   The  teacher  also  integrates  the  Explode  the  Code 
phonics  work  with  the  Heath  Series.   Finally,  the  speech/language 
therapist  coordinates  her  language  activities  with  the  reading 
activities.   Clearly,  the  learning  of  language  is  integrated  and 
reinforced  throughout  the  day,  integrated  by  staff  who  are  highly 
tuned  in  to  the  needs  of  a  language  disabled  student. 
Furthermore,  two  weeks  prior  to  introducing  the  theme,  the 
students  explore  the  theme,  by  hands  on  work,  previewing  the 
vocabulary,  etc.   (Testimony  of  Barry) 

Third,   Canton  offers  extensive  rule  based  teaching  of 
reading,  language,  writing,  and  spelling.   Both  the  Heath  Series 
and  the  Explode  the  Code  phonics  materials  provide  for  this. 
Further,  the  teaching  methodologies  clearly  emphasize  the  rules 
through  repetition,  and  through  multisensory  methods  which  help 
the  students'  understanding  of  the  rules.   For  instance,  visual 
cues,  color  coding,  semantic  webbing,  character  maps,  visual 
pictures  of  stories  are  all  used.  (Testimony  of  Barry)   This  is 
not  to  say  that  reading  for  content/problem  solving  is  not  also 
taught.   In  fact,  the  program,  as  does  the  Carroll  School 
program,  teaches  literature  in  order  to  learn  how  tho  read  for 
content.   Given  Deidre's  intelligence,  a  program  with  the 
necessary  supports,  would  be  remiss  if  it  were  not  provided  to 
Deidre.   In  fact,  Dr.  Carra  specifically  called  for  the  use  of 
stimulating  content.   (Testimony  of  Carra)   But  the  learning  of 
phonics  and  spelling  rules  and  language  structure,  are  also 
clearly  taught  and  integrated  into  the  reading  comprehension 
program  through  the  Heath  Series  as  well  as  other  literature 
material.   I  also  note  that  the  Canton  staff  teach  the  reading, 
writing,  and  language  rules  through  multisensory  techniques  - 
techniques  specifically  called  for  by  Dr.  Carra  and  by 
Masssachusetts  General  Hospital's  evaluators.   (Testimony  of 
Carra,  School  Exh.  4,  Parents'  Exh.  9) 

Fourth,  Canton  specifically  teaches  the  students 
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organizational  skills,  both  in  language  and  in  activities.   The 
use  of  grids  and  diagrams  help  the  students  organize  reading  and 
writing  activities.   Organizational  strategies  are  taught  for 
homework,  for  ongoing  subject  materials,  for  collecting 
vocabulary  words  from  reading  assignments,  for  organizing  the 
day's  activities.   I  was  persuaded  that  Canton  would  teach 
organizational  skills  as  a  high  priority  for  Deidre,  not  only  by 
the  fact  that  the  staff  clearly  teach  these  skills,  but  by  the 
fact  that  Canton  recognizes  Deidre' s  organizational  deficits  as  a 
primary  concern  for  her.   (Testimony  of  Ruscito) 

Finally,   Canton  specifically  teaches  the  students  to 
reflect  on  their  language  skills,  ie.,  metalinguistics. 
Although  the  staff  do  not  use  the  word  metalinguistics,  both  the 
teacher  and  speech/ language  therapist  routinely  apply  the 
techniques  in  their  teaching.   Both  staff  persons  gave  many 
examples  of  teaching  the  students  to  reflect  on  their  language 
skills,  to  acquire  a  vocabulary  for  the  system  of  language. 
Given  the  speech/ language  therapist's  recognition  of  Deidre' s 
difficulties  in  reflecting  on  language,  never  mind  remembering 
the  language  concepts  (testimony  of  Ruscito) ,  I  was  convinced 
that  the  staff  would  give  particular  attention  to  teaching  these 
skills  to  Deidre.   Further,  the  fact  that  both  staff  persons  work 
in  the  classroom,  and  are  in  close  communication  over  what  is 
being  taught  furthers  their  ability  to  reinforce  the 
metalinguistic  skills  throughout  the  day. 

3.  Canton's  program  addresses  Deidre 's  distract ibility  needs. 
That  is,  although  the  program  frequently  has  several  activities 
occurring  at  the  same  time,  the  room  is  large,  there  are  visual 
dividers,  and  the  students  have  been  taught  to  speak  softly. 
(Testimony  of  Korowitz,  Barry)   Furthermore,  Deidre  was  able 

to  function  within  the  norm  of  the  class  in  a  similar  class 
setting  at  Canton.  She  was  not  observed  to  be  distracted  by  other 
groups.   In  fact,  she  was  distinguished  from  another  student  who 
was  not  able  to  handle  the  setup  and  required  a  change  in 
placement.   (Testimony  of  Korowitz)   To  the  extent  that  Deidre  is 
distractible,  she  appears  to  be  distracted  by  her  peers  sitting 
next  to  her  with  whom  she  wants  to  socialize;  a  rather  normal 
problem  which  would  occur  whether  one  or  more  groups  were 
convening.   This  finding  does  not  contradict  the  assertion  that 
Deidre  is  distractible  -  even  to  the  extent  stated  by  the 
parents.   Rather,  the  finding  is  that  her  problem  is  not 
evidenced  to  be  of  sufficient  severity  to  render  her  distractible 
by  more  remote  groups  of  students,  given  the  physical  structure 
of  the  Canton  program  and  the  teacher's  sensitivity  to  the  need 
to  speak  softly.   (Testimony  of  Korowitz,  Ruscito) 

4.  The  Canton  program  provides  Deidre  with  an  appropriate 
setting  for  addressing  Deidre 's  current  social/emotional  needs. 
While  in  the  Canton  program  previously,  she  was  a  leader  in  her 
group,  appeared  happy,  and  was  well  liked  by  the  other  students. 
Even  in  the  mainstreamed  math  setting,  she  appeared  confident  and 
would  at  times  help  her  regular  education  peers  in  the  math  work. 
(Testimony  of  Korowitz,  Ruscito)   Even  so,  Canton  was  aware  of 
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Deidre's  difficulty  vis  a  vis  some  of  her  neighborhood  peers  who 
put  her  down  because  of  her  reading  difficulties,  and  in  fact 
addressed  this  in  her  class  by  having  the  peers  provide  her 
emotional  support  around  this  issue.   Given  this  experience  while 
in  the  Canton  program,  it  is  perplexing  to  the  staff  that  Deidre 
did  not  want  to  return  to  Canton  after  attending  the  Carroll 
School  because  she  "was  not  understood".   (Testimony  of  Korowitz, 
Mrs.  L. )   The  evidence  was  further  persuasive  that  Deidre's 
current  social/emotional  needs  as  they  were  presented,  would  be 
met  in  the  Canton  program.   The  teacher  appeared  through  her 
testimony  to  be  particularly  adept  in  her  ability  to  address  a 
child's  self-esteem.    She  stated  that  she  addresses  the  needs  as 
they  arise.   In  addition,  group  work  is  provided  once/week  to 
address  social/emotional  issues  students  face  in  having  a 
disability;  the  students  in  fact  love  this  work.   (Testimony  of 
Barry)   This  finding  is  made  with  a  note  of  caution  in  that 
Deidre  does  have  self-esteem  problems  because  of  her  disability 
and  requires  an  ongoing  awareness  of  her  social/emotional  needs. 
Based  on  the  evidence  at  this  time,  however,  the  Canton  program 
can  address  her  needs.   (See  MGH  report,  School  Exh.  5) 

5.  The  parents  were  unpersuasive  in  their  assertion  that  the 
Canton  program  lacked  the  necessary  components  of  a  language 
based  program.   Although  the  parents'  experts  were  extensively 
knowledgeable  about  Deidre's  needs,  their  opinions  about  the 
program,  although  often  accurate,  when  weighed  against  the 
extensive  testimony  of  Canton's  teacher  and  therapist  as  to  how 
they  teach,  had  to  be  given  less  weight  when  there  were 
inconsistencies  between  the  testimony  of  Canton's  teacher  and 
therapist,  and  the  parents'  experts.   The  fact  is,  the  teacher  is 
there  every  day  and  was  able  to  provide  an  indeptn  description  of 
her  curriculum,  and  her  day  to  day  teaching.   The  parents' 
experts'  knowledge  of  the  program  was  limited  to  their 
approximately  two  hours  observations,  and  their  discussions  with 
the  teachers.   Furthermore,  there  appeared  to  be  a 
misunderstanding  over  the  use  of  the  Heath  Program;  whereas  Dr. 
Carra  understood  the  Heath  Lanugage  Enrichment  Program  to  be  the 
focus  of  the  curriculum,  in  fact,  it  is  only  a  supplement  to  the 
Heath  Reading  and  Language  curriculum  which  is  taught  with 
rulebased  teaching.   Although  Canton  does  provide  language 
enrichment,  it  clearly  teaches  the  language  skills  in  the  highly 
structured  program  needed  for  language  disabled  -  as  opposed  to 
language  delayed  -  children.   In  fact,  Dr.  Carra  recognized  that 
the  teacher  knew  the  skills  needed  to  be  taught.   (Testimony  of 
Carra)   Also,  although  Dr.  Carra  was  concerned  whether 
organizational  skills  were  being  taught,  Ms.  Barry's  testimony 
clearly  evidenced  that  such  was  being  taught. 

6.  The  parents  were  unpersuasive  in  their  assertion  that 
Deidre's  level  of  progress  in  the  previous  Canton  program 
indicated  a  need  for  a  change  in  programs.   They  base  their 
opinion  on  Deidre's  language  and  reading  progress.   Her  language 
skills  increased  in  her  expansion  of  her  sentences.   She 
developed  more  of  a  structure  in  her  stories  to  include  a 
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beginning,  middle,  and  end,  rather  than  just  isolated  thoughts. 
(Ruscito)   She  made  notable  gains  in  math  with  at  least  a  year's 
gain  in  one  year.   (School  exh.  45)   She  made  a  little  less  than 
a  year's  gain  in  spelling.   (School  exh.  45)   Her  cursive  writing 
has  improved.   (School  exh.  16)   Her  passage  reading 
comprehension  scores  increased  four  months  over  a  one  year 
period.   (School  exh.  15,  School  exh.  19)   Although  her  Woodcock 
Scores  reflect  no  overall  gain  in  reading,  her  difficulties  in 
phonics  clearly  affected  her  ability  to  comprehend.  (Testimony  of 
Korowitz)   Although  Deidre  did  reach  a  standstill  in  her  phonics 
skills,  and  certainly  this  is  an  issue  that  must  be  watched 
carefully,  I  was  persuaded  that  the  standstill  during  the  '89- '90 
school  year  is  insufficient  to  render  the  program  inappropriate 
for  Deidre.   First,  the  standstill  in  phonics  occurred  after 
having  had  some  success  the  previous  year  in  phonics.   Therefore, 
the  standstill  may  have  been  a  temporary  plateau.   Secondly, 
Canton*  s  proposed  program  would  offer  enough  of  a  change  to  allow 
Deidre  to  progress  in  this  area.   She  would  have  a  multisensory 
reading  program  which  teaches  phonics  as  well  as  a  more  developed 
comprehension  program  wherein  her  phonics  skills  can  be 
practiced.   She  would  have  a  new  teacher.   Third,  there  is  no 
evidence  that  the  proposed  program  cannot  address  her  needs  as 
stated  both  by  Massachusetts  General  Hospital  evaluators  as  well 
as  by  Dr.  Carra.   MGH  specifically  endorsed  the  Explode  the  Code 
phonics  program.   (See  School  Exh.  4,  8,  9).   Dr.  Carra' s 
recommendations  for  a  highly  structured  language  based  program, 
as  fully  developed  through  her  testimony  and  report,  are  in  fact 
addressed  in  the  proposed  program.  Although  Dr.  Carra  asserts 
that  Deidre' s  growth  spurt  while  at  the  Carroll  School  suggests 
that  Canton  program  is  therefore  inappropriate,  I  do  not  accept 
this,  for  there  is  no  evidence  that  the  alleged  progress  is 
connected  to  something  which  the  Carroll  School  is  doing.   That 
the  testing  by  Dr.  Carra  evidenced  that  Deidre  made  progress  in 
the  few  months*  she  has  attended  the  Carroll  School  is  curious, 
but  it  is  not  determinative.   That  is,  there  is  no  reason  to 
believe  that  it  is  the  Carroll  School's  program  that  led  to  such 
progress.   I  was  therefore  persuaded  by  Ms.  Korowitz  that  the 
progress  may  also  have  occurred  if  she  were  attending  the  Canton 
program. 


*Dr.  Carra  stated  that  she  made  five  months  decoding  progress  in 
five  months,  however  the  report  states  that  the  testing  occurred 
in  November,  1990,  just  two  months  after  Deidre  entered  Carroll. 
Thus,  Deidre  is  reported  to  have  made  five  months  decoding 
progress  after  attending  only  two  months  of  schooling. 
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II.   I  find  that  the  Carroll  School,  being  a  private  school 
in  a  more  restrictive  setting,  fails  to  provide  an  educational 
program  which  maximizes  Deidre's  educational  development  in  the 
least  restrictive  setting.  In  so  finding,  I  note  that  Deidre  was 
mainstreamed  successfully  in  the  Canton  program,  not  only  for 
nonacademics ,  but  also  for  math,  a  class  in  which  she  appeared 
confidence  to  the  point  of  helping  her  regular  education  peers. 


ORDER 

Canton  is  not  responsible  for  reimbursing  the  parents  for  tuition 
and  transportation  costs  at  the  Carroll  School  for  the  1990  - 
1991  school  year. 


Sandra  Sherwood,  Hearing  Officer       Date 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Peter  G. 


BSEA  #91-0501 


DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Chapters  30A,  7 IB,  20  USC  s.  1401  et  seq. ,  and  to  the 
regulations  promulgated  pursuant  to  such  statutes. 

A  hearing  on  the  above-numbered  case  was  held  on  August  13, 
14,  15,  16,  and  22,  1991  at  the  Law  Offices  of  Donald  Freedman  at 
246  Walnut  Street,  Newton,  MA,  and  Maureen  and  John  Lee  at  8 
Hayward  Street,  Attleboro,  MA,  and  the  Central  Office  of  the 
Department  of  Education  at  1385  Hancock  Street,  Quincy,  MA.  At  the 
request  of  both  parties,  the  record  remained  open  until  September 
26,  1991  for  receipt  of  the  School  Exhibits  37  -  40  and  Parent 
Exhibits  24  and  25  as  well  as  closing  arguments.  Mr.  Freedman 's 
letter  dated  September  24,  191  and  Ms.  Lee's  letter  dated  September 
19th,  1991,  both  of  which  address  Parent  Exh.  24,  are  attached  to 
the  respective  closing  arguments. 

Persons  present  for  all  or  part  of  the  hearing  were: 


Mrs.  B. 

Donald  Freedman 
Louise  Ingells 
Douglas  Wallz 
Paula  Seaver 
Don  Ciavola 
Mary  Foster 
Stephen  Krom 
James  Kent 
John  Atwood 

Maureen  Lee 
John  Lee 

Elizabeth  Dziejma 
Linda  Langlis 
Mary  Taylor 


Mother  of  Peter  G. 

Attorney  for  Peter  G.  and  Mrs.  B. 

Academic  Dean,  Landmark 

Facilities  Coordinator,  Landmark 

Language  Arts  Teacher,  Landmark 

Dean  of  Students,  Landmark 

Supervisor,  Landmark 

Public  School  Liaison,  Landmark 

Director  of  Counseling,  Landmark 

Special  Education  Administrator,  Norton  Public 

Schools 

Attorney  for  Norton  Public  Schools 

Attorney  for  Norton  Public  Schools 

Special  Needs  Teacher,  Norton  Public  Schools 

Special  Needs  Teacher,  Norton  Public  Schools 

Math  Teacher,  Norton  Public  Schools 


Sandra  Sherwood 


BSEA  Hearing  Officer 
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ISSUES 

I.  Whether  Norton  Public  School's  (hereafter,  Norton)  1989  -  1990, 
1990  -  1991,  and  1991  -  1992  IEP's,  calling  for  Peter  G.'s 
placement  in  the  502.3  prototype  program  at  the  Norton  High  School 
maximizes  Peter's  educational  development  in  the  least  restrictive 
setting.   If  not, 

II.  Whether  the  Landmark  School,  a  Chapter  766  approved  day  and 
residential  private  school,  maximizes  Peter's  educational 
development,  in  the  least  restrictive  setting  for  each  of  the 
respective  years. 

PARENT'S  POSITION 

Peter  has  and  continues  to  need  an  educational  program  which 
provides  all  academics  in  a  special  education  setting  for  language 
disabled  students,  a  program  which  is  offered  in  small  group 
setting,  taught  by  special  education  teachers,  and  one  which  offers 
a  coordinated  language/ reading  program  and  which  emphasizes 
language  development  as  well  as  organizational  skill  development. 
Norton's  proposed  programs  for  the  1989  -  1990,  1990  -  1991,  1991- 
1992  school  years  fail  to  provide  this  special  education  program 
necessary  for  Peter.  Further,  Peter  should  not  be  transitioned 
back,  and  should  be  allowed  to  graduate  in  the  school  where  he  has 
been  receiving  his  education,  the  Landmark  School.  Finally, 
Peter's  record  of  difficulties  regarding  motivation,  homework,  and 
attendance  have  been  a  concern  not  only  at  Landmark,  but  previously 
at  Norton.  Therefore,  such  does  not  change  the  fact  that  the 
Landmark  School  is  the  appropriate  program  for  Peter  in  the  least 
restrictive  setting. 

SCHOOL'S  POSITION 

Peter's  educational  needs  can  best  be  met  by  a  combined  regular 
education  program  with  the  support  provided  in  the  resource  room. 
Such  will  provide  him  with  the  special  education  support,  but  with 
a  more  stimulating  academic  setting.  Further,  Peter  has  not  done 
well  at  Landmark,  both  in  his  rate  of  progress  and  in  his 
motivation,  homework,  and  attendance.  Therefore,  the  Norton 
program  provides  a  program  which  maximizes  his  educational 
potential  in  the  least  restrictive  setting. 

STATEMENT  OF  THE  FACTS 

1.  Peter  is  an  eighteen  year  old  student  of  average  intelligence, 
who  has  a  language  based  learning  disability  impacting  on  his 
school  performance.  He  is  currently  a  twelfth  grader.  His 
relative  strengths  lie  in  his  artwork  and  other  forms  of  visual, 
non-language  oriented  skills.   His  relative  weaknesses  lie  in  the 
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expressive  language,  organizational  skills,  pragmatic  skills, 
decoding  and  comprehending  reading.  Finally,  Peter  has  some 
emotional/behavioral  difficulties  impacting  his  motivation  to 
learn,  and  his  level  of  commitment  to  school.  However,  socially, 
he  is  a  very  mature  young  man.  Academically,  Peter  functions 
approximately  at  the  seventh  grade  in  reading  and  math,  and  the 
fifth  grade  in  spelling.   (Parent  Exhibits  7,  8) 

2.  Peter  has  attended  the  Norton  Public  Schools  up  through  the 
eighth  grade,  with  the  exception  of  the  second  and  third  grade, 
wherein  he  attended  a  regular  education  private  school,  but  because 
of  his  difficulties,  returned  to  the  Norton  Public  Schools  in  order 
to  receive  the  necessary  special  education  services.  (Parent 
Exhibit  1) 

3.  In  May,  1988,  Norton  proposed  a  502.3  prototype  1988  -  1989  IEP 
for  Peter  at  the  Norton  High  School,  such  calling  for  resource  room 
classes  in  academic  assistance,  and  team  taught  English.  This  IEP 
was  the  subject  of  a  previous  BSEA  decision,  wherein  the  hearing 
officer  found  it  to  be  inappropriate  for  Peter,  but  found  an 
alternative  offering  appropriate,  in  that  it  provided  the  team 
taught  program  with  a  special  education  teacher  involved  in  all 
academics,  resource  room  reading  and  academic  support,  individual 
Stevenson  tutorial,  speech/ language  therapy.  Math  would  be  the 
only  mainstreamed  academic  subject.  The  transitional  groups  were 
relatively  small,  thus  providing  Peter  the  stimulation  appropriate 
for  him,  but  in  the  highly  structured,  special  education  setting. 
(See  BSEA  decision  #88-0870,  Parent  Exhibit  1.)  Pursuant  to  a 
compliance  hearing,  a  second  decision  issued  which  found  that 
Norton  failed  to  provide  the  transition  program  as  promised.  Given 
the  inappropriateness  of  the  resource  room  model,  which  had 
previously  been  unsuccessful,  the  hearing  officer  found  the 
Landmark  School  to  most  closely  approximate  Peter's  needs,  and 
accordingly  ordered  Norton  to  provide  the  Landmark  School  to  Peter 
for  the  1988  -  1989  school  year.  (See,  BSEA  decision  #88-0870A(l) , 
Parent  Exhibit  2)  Peter  has  in  fact  attended  the  Landmark  School 
since  1988  and  is  currently  attending  Landmark,  intending  to 
receive  his  high  school  diploma  in  June,  1992.  (Testimony  of  Peter 
G.) 

4.  Norton  has  proposed  IEP's  for  Peter  for  the  1989  -  1990,  1990  - 
1991,  and  1991  -  1992  school  years,  all  which  call  for  502.3 
prototype  placements  in  the  Norton  High  School.  The  first  year 
offers  resource  room  services  for  English,  social  studies,  academic 
support,  the  Stevenson  tutorial,  and  speech/ language  therapy.  He 
would  be  mainstreamed  for  science,  math,  and  nonacademics .  (School 
Exhibit  1)  The  1990  -  1991  and  1991  -  1992  IEP's  call  for  less 
resource  room  services,  with  more  mainstreamed  subjects.  That  is, 
the  resource  room  services  are  offered  for  english,  reading,  and 
academic  support;  mainstreamed  subjects  are  offered  for  U.S. 
History,  geometry,  biology,  life  science,  and  non-academics. 
(School  Exhibits  13,  26) 

Mrs.  B.  rejected  each  of  these  proposed  IEP's,  continued  to 
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place  her  son  at  the  Landmark  School,  and  requested  a  BSEA  hearing 
for  each  of  these  IEP's.  She  asserts  that  the  proposed  programs 
are  merely  a  continuation  of  inadequate  programs  found  to  be 
inappropriate  for  her  son  by  the  evaluators.  (Testimony  of  Mrs. 
B.)  She  further  asserts  that  the  Landmark  Program  continues  to  be 
the  appropriate  placement  for  her  son  for  the  three  years,  that 
Landmark  provides  the  necessary  services  delineated  by  the  1988,  as 
well  as  the  1991,  evaluators  (See,  Parent  Exh.  7,  8,  20)  and 
supported  by  Peter's  performance  at  Landmark.  Although  she 
recognizes  his  motivational  difficulties,  she  asserts  that  his 
recommitment  to  stick  it  out  until  graduation  evidences  the 
appropriateness  of  Landmark  for  her  son.   (Testimony  of  Mrs.  B.) 

5.  While  at  Landmark,  Peter  has  received  all  of  his  academics  in 
small  group  special  education  settings,  an  individual  language  arts 
tutorial  4  -  5  x  week,  language  arts,  communication  skills,  math, 
health,  science,  social  studies,  and  computer  science.  (School  Exh. 
2,  14,  27,  Parent  Exh.  8)  He  also  received  counseling  during  the 
1990  -  1991  school  year.   (Testimony  of  Mr.  Kent,  School  Exh.  37) 


FINDINGS  AND  CONCLUSIONS 


I.  I  find  that  Norton  Public  School's  proposed  IEP's  for  Peter  G. 
for  the  1989  -  1990,  1990  -  1991,  and  1991  -  1992  school  years, 
calling  for  502.3  prototype  educational  programs  in  the  Norton  High 
School,  fail  to  provide  for  Peter's  maximal  educational  development 
in  the  least  restrictive  setting,  as  follows: 

1.  There  is  virtually  no  dispute  regarding  Peter's  cognitive 
abilities,  the  nature  or  severity  of  his  language/ learning 
disabilities,  his  strengths  and  weaknesses  in  his  learning  style, 
his  academic  skill  levels,  and  his  emotional/behavioral  deficits. 
Both  parties  recognize  his  intelligence,  his  difficulties  in 
expressive  language,  organizational  skills,  and  his  reading 
difficulties.  Both  parties  recognize  his  lack  of  motivation  in 
learning.  The  parties  instead  dispute  the  appropriate  programming 
for  Peter,  particularly  the  appropriateness  of  mainstreamed 
academics,  the  need  for  small  group  instruction,  special  education 
teachers,  and  programming  focusing  on  the  needs  of 
language/ learning  disabled  population.  Finally,  the  parties 
dispute  the  appropriate  response  to  Peter's  difficulties  at 
Landmark . 

2.  Peter  is  clearly  a  student  who  should  be  provided  all  of  his 
academics  in  special  education  settings.  Despite  his  intelligence, 
he  is  significantly  delayed  in  his  academic  skills  -  approximately 
four  years  (and  more)  below  grade  expectation,  and  he  is  further  a 
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student  who  is  particularly  weak  in  his  level  of  motivation  to 
learn.  Given  this  large  discrepancy  and  his  difficulties  in 
motivation,  the  independent  evaluators  are  highly  credible  in  their 
opinions  that  Peter  should  not  be  mainstreamed  for  academics.  The 
preponderance  of  the  evidence  points  to  his  doing  very  poorly  in 
such  a  setting.  First,  both  the  1988  and  1991  evaluations  relied 
on  by  both  parties,  recommend  such.  They  both  clearly  state  that 
his  academics  should  be  provided  in  small  group  and  should  be 
taught  by  professionals  trained  in  teaching  dyslexic  students. 
(Parent  Exh.  7,  8,  20)  The  reports  are  very  specific  in  detailing 
Peter's  language/ learning  deficits  and  his  skill  levels  which 
necessitate  this  form  of  education.  The  reports  specifically 
detail  the  ways  in  which  the  special  education  teaching  techniques 
should  be  provided.  Second,  Peter's  performance  at  Landmark 
supports  the  parent's  claim  and  the  evaluator's  opinion  that  such 
special  education  classes  are  needed.  That  is,  his  progress  in 
special  education  classes  is  slow,  his  need  for  individual 
attention,  refocusing,  language  remediation,  organizational  help, 
etc. ,  continues  to  be  present.  Thus,  to  remove  him  from  special 
education  classes  to  mainstreamed  classes  is  totally  inappropriate. 
Norton  has  in  fact  failed  to  provide  any  evidence  that  Peter  is  now 
ready  to  handle  larger  classes  with  regular  education  students  who 
do  not  share  his  difficulties,  that  he  is  more  ready  to  handle 
academics  without  the  high  degree  of  structure,  that  he  is  more 
ready  to  handle  homework,  that  he  is  better  able  to  handle 
independent  work,  or  that  he  is  better  able  to  handle  any  lectures. 

3.  Peter  requires  an  educational  program  which  is  in  a  school 
dedicated  to  the  needs  of  learning/language  disabled  students. 
Given  the  extent  of  Peter's  learning  deficits  and  his  academic 
skill  deficits  and  his  motivational  difficulties,  the  Kennedy 
Hospital  and  Franciscan  Hospital  evaluations  were  persuasive  in 
recommending  that  Peter  be  placed  in  a  school  for  dyslexic 
students.  Placing  him  in  such  a  program  provides  him  with  the  level 
of  stimulation,  the  large  student  body  with  whom  he  can  interact 
and  learn,  and  yet  in  small  group,  special  education  classes.  To 
provide  him  less  than  this  would  be  to  further  restrict  his  ability 
to  learn.  In  fact,  this  need  was  previously  recognized  by  the  1988 
evaluators  who  stated  that  his  cognitive  abilities  were  not 
adequately  challenged  (in  the  resource  room/ma ins t reamed  setting) . 
Further,  the  previous  BSEA  decision  endorsed  this  need  for  more 
specialized  challenges  in  content  areas,  when  Norton's  transition 
program  was  found  to  be  appropriate,  because  it  was  team  taught  by 
a  special  education  teacher,  yet  included  a  richer  student  body 
than  would  exist  in  the  resource  room.  This  need  was  again 
stressed  by  the  1991  evaluators. 

4.  Norton's  proposed  IEP's  all  rely  heavily  on  mainstreamed 
academics,  and  are  therefore  inappropriate  for  Peter.  The  teachers 
are  not  trained  in  special  education  teaching  techniques,  or  in  the 
needs  of  learning/ language  disabled  students.  (Testimony  of  Ms. 
Dziejma)  The  regular  education  curricula  are  not  designed  to 
provide  the  intensity  of  language  development.  The  class  sizes 
approximate  18-21  students,  reducing  the  amount  of  individual 
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attention,  and  the  degree  of  structure  needed  for  Peter.  This  has 
been  repeatedly  stressed  as  being  inappropriate  for  Peter,  and  yet 
the  proposed  IEP's  continue  to  rely  on  such  inappropriate  classes. 

Norton's  assertions  are  unpersuasive  that  the  special 
education  supports  are  sufficient  to  overcome  the  lack  of  special 
education  teaching  in  the  mainstreamed  setting.  Such  lack  of 
special  education  teaching  is  in  clear  contradiction  to  the  1988 
and  1991  evaluations.  No  evidence  was  provided  to  show  that  the 
evaluators  were  incorrect  in  regards  to  his  needs.  That  the 
regular  education  teacher  is  provided  consultation  by  the  special 
education  staff  is  helpful,  but  insufficient.  (Testimony  of 
Dziejma)  Clearly,  the  direct  special  education  teaching  is  more. 
That  the  special  education  academic  assistance  supports  the 
mainstreamed  classes  is  helpful,  but  again,  insufficient.  Peter 
has  and  continues  to  struggle  to  make  the  small  gains  that  he  has 
made.  To  reduce  the  level  of  intense  special  education  teaching 
would  only  increase  his  struggle.  That  the  mainstreamed  text  books 
are  at  his  reading  level  is  helpful,  but  without  the  proper 
teaching  techniques  and  small  class  sizes,  this  again  is 
insufficient.  And  finally,  that  one  or  two  of  the  regular 
education  teachers  provide  structure  is  helpful,  but  not  the  same 
as  provided  by  special  education  experienced  staff. 

5.  Norton  was  unpersuasive  in  its  argument  that  Peter  should 
return  to  Norton  because  of  Peter's  motivational  difficulties  and 
his  less  than  expected  academic  progress  at  Landmark.  Given  the 
fact  that  Peter  had  similar  difficulties  at  Norton  prior  to  his 
leaving  there  in  1989  (School  Exh.  36)  ,  and  given  the  fact  that 
Peter's  academic  difficulties  have  continued,  and  therefore,  that 
the  pressure  has  been  even  greater  on  him,  his  decision  to  stick  it 
out  at  Landmark  speaks  well  of  the  appropriateness  of  Landmark  for 
Peter.  He  could  have  given  up  and  quit  school,  but  he  has  not  done 
that,  and  instead  has  made  a  commitment  to  stay  until  he  receives 
his  high  school  diploma.  Accordingly,  Mrs.  B.  is  credible  that 
Landmark  is  the  appropriate  place  in  addressing  his  motivational 
issues  in  regard  to  learning.  Secondly,  there  is  no  evidence  that 
a  return  to  Norton  would  eliminate  these  difficulties.  Norton's 
expectation  that  Peter  would  do  better  in  mainstreamed  classes, 
because  of  his  social  skills,  has  little  bearing  on  his  academic 
progress.  Norton  provided  no  evidence,  but  only  a  conjecture,  to 
support  their  theory  that  Peter  would  be  more  motivated.  In  fact, 
one  could  as  easily  infer  that  his  academic  difficulties  would 
probably  intensify  in  a  mainstreamed  setting  where  he  is  socially 
invested  and  where  he  would  be  denied  the  special  education 
services  determined  necessary  for  him. 

6.  The  limited  number  of  special  education  classes  which  Norton 
has  offered  to  Peter  may  be  appropriate  for  Peter  in  that  the 
provide  the  small  group,  highly  structured  special  education 
teaching  techniques,  however,  the  student  groupings  appear  to 
encompass  a  wide  span  of  skill  levels,  such  that  it  brings  into 
question  whether  Peter  would  receive  the  intensity  of  instruction 
at  his  level  needed  to  maximize  his  learning,  even  in  the  special 
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education  setting.  Several  of  the  students  are  functioning  at  the 
third  -  fifth  grade  level  in  reading  (two  -  four  years  below 
Peter's  level),  and  generally  have  lower  test  scores.  (See  School 
Exh.  38)  Although  the  teacher  may  subgroup  the  students  (testimony 
of  Dziejma) ,  the  degree  to  which  this  would  be  necessary  diminishes 
the  amount  of  direct  teaching.  Yet  Peter  is  an  intelligent  student 
who  is  functioning  well  above  these  levels,  and  because  of  his 
language  disabilities,  requires  as  much  academic  stimulation  at  his 
level  as  is  possible. 


II.  I  find  that  the  Landmark  School  provides  Peter  with  an 
education  which  maximizes  his  opportunity  for  development  in  the 
least  restrictive  setting.  Its  program  is  designed  for  students 
with  learning/language  disabilities  and  cognitive  strengths  similar 
to  Peter.  Thus,  it  provides  the  high  degree  of  structure,  the 
emphasis  on  language  and  organizational  skills,  the  content  area 
subjects  likewise  in  a  small  group,  special  education  setting.  It 
further  provides,  by  virtue  of  the  high  number  of  similar  students, 
a  wider  degree  of  stimulation  than  could  be  provided  in  a  resource 
room  at  Norton.   (Testimony  of  Ingells,  Seaver,  Ciavola,  Foster) 

In  finding  the  Landmark  School  appropriate  for  Peter,  serious 
consideration  was  given  to  Norton's  arguments  to  the  contrary,  but 
when  considered  as  part  of  the  larger  picture,  Landmark  School  is 
still  the  program  which  most  closely  addresses  Peter's  educational 
needs.  First,  Peter  has  had  difficulties  at  Landmark  regarding  his 
motivation  to  do  homework,  and  even  to  attend  school.  The  progress 
reports  at  Landmark  are  replete  with  comments  that  he  can  produce 
more  than  he  is  producing.  There  are  reports  that  indicate  Peter's 
need  to  reconsider  his  commitment  to  learning  if  he  wants  to  remain 
as  a  student  at  Landmark.  There  is  the  fact  that  many  of  the 
teachers  at  Landmark  are  not  special  education  certified  teachers, 
yet  Peter  requires  teachers  specialized  in  teaching 
learning/ language  disabled  students.  (See  Parent  Exhibits  8,  20) 
Finally,  there  is  the  problem  that  Peter  does  not  want  to  be  a 
residential  student,  yet  the  drive  from  his  home  to  Landmark 
approximates  two  hours  each  way.  (Testimony  of  Peter  G.)  Each  of 
these  issues  raises  the  question  as  to  whether  Landmark  is  the 
appropriate  school  for  Peter,  yet  when  the  totality  of  the  evidence 
is  considered,  Landmark  best  approximates  Peter'  educational  needs 
in  the  least  restrictive  setting. 

First,  Peter's  performance  at  Landmark  has  been  less  than 
satisfactory,  yet  he  has  made  some  progress.  Further,  his 
difficulties  in  maintaining  motivation  to  learn  are  not  new  for  him 
at  Landmark,  for  the  same  difficulties  were  evident  while  enrolled 
at  Norton.  (School  Exh.  36)  The  fact  is,  learning  has  been  very 
frustrating  for  Peter,  yet,  despite  the  ongoing  frustration,  and 
despite  the  fact  that  he  could  have  quit  school,  he  has  stuck  it 
out  and  intends  to  graduate  at  Landmark.  (Testimony  of  Peter  G. , 
Kent)    This,  then,  speaks  to  Landmark's  ability  to  address  his 
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needs.  Further,  this  evidence  is  persuasive  in  indicating  the 
continued  need,  rather  than  the  discontinued  need,  for  special 
education  classes  for  learning/ language  disabled  students. 

Second,  the  issue  of  Landmark  teachers'  lack  of  credentials  is 
problematic  indeed.  A  review  of  the  evidence  indicates  that  many 
of  the  direct  teachers  are  not  special  education  certified.  (Parent 
Exh.  25)  This  is  far  from  ideal.  However,  I  note  that  the 
teachers  are  at  least  supervised  by  a  certified  staff  person  and 
that  the  supervision  is  close.  (Testimony  of  Krom)  Further,  it  is 
important  to  note  that  the  teaching  is  occurring  in  the  context  of 
a  school  that  is  geared  towards  the  needs  of  learning/ language 
disabled  students.  Thus,  staff  training  is  provided  regarding  the 
teaching  of  such  students.  Further,  the  staff  have  experience 
working  With  learning/ language  disabled  students,  given  the  student 
population.  Finally,  the  curriculum  is  designed  for  the  needs  of 
the  learning/ language  disabled  student  population.  (Testimony  of 
Krom,  Foster,  Seaver,  Ingells) 

Third,  the  problem  regarding  Peter's  residential  status/  long 
distance  day  student  is  likewise  disconcerting.  Given  the 
distance,  his  residential  status  would  appear  more  appropriate  for 
his  maximizing  his  learning.  However,  it  became  clear  to  the  staff 
at  Landmark  that  he  was  indeed  unhappy  residing  at  Landmark,  and 
that  he  could  not  learn  as  well  in  that  arrangement.  Therefore, 
the  decision  to  allow  him  to  commute  appears  best.  However,  the 
long  distance  commute  is  likewise  draining  on  him.  If  Peter  were 
younger  and  had  several  years  of  schooling  ahead  of  him,  Landmark 
might  indeed  not  be  the  appropriate  program  for  Peter,  because  of 
this  problem.  However,  Peter  is  scheduled  to  graduate  in  1992,  he 
has  already  made  one  change  in  schooling  from  Norton  to  Landmark. 
Given  Peter's  commitment  to  stay  at  Landmark,  the  decision  to  keep 
Peter  at  Landmark  is  a  reasonable  one.  For  this  reason,  the  long 
distance  is  not  a  factor  which  renders  Landmark  inappropriate  for 
Peter.  It  remains  the  program  which  best  addresses  his  educational 
needs  in  the  least  restrictive  setting. 

Norton's  concerns  about  Landmark's  possible  procedural  errors 
in  its  communication  with  Norton  is  a  concern,  but  not  sufficient 
to  render  the  program  inappropriate  for  Peter. 
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ORDER 

Norton  shall  provide  for  Peter  G.'s  education  for  the  1989  -  1990, 
1990  -  1991,  and  1991  -  1992  school  years  at  the  Landmark  School. 
In  so  doing,  Norton  is  responsible  for  the  residential  program 
during  the  time  that  Peter  was  in  fact  a  residential  student,  and 
is  responsible  for  Peter's  day  program  plus  transportation  during 
the  period  of  time  that  Peter  was/is  a  day  student. 


By  the  Hearing  Officer, 


Sandra  Sherwood-  ^ 


Dated:   November  21,  1991 


COMMONWEALTH  OF  MASSACHUSETTS 

MASSACHUSETTS  DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


(pl/i'hj 


IN  RE:   KEITH  F. 


BSEA  #  91-0659 


DECISION 


This  decision 
and  30A;  20  U.S.C. 
thereunder . 


is  issued  pursuant  to  M.G.L.  Chapters  71B,  15, 
1401-1461;  and  the  Regulations  promulgated 


A  hearing  was  held  by  the  Bureau  of  Special  Education 
Appeals  (BSEA)  at  the  offices  of  the  Department  of  Education, 
Quincy,  MA,  on  March  19,  25,  and  26,  1991;  and  April  23  and  25, 
1991*,  on  appeal  by  Mrs.  L.F.  of  the  Individual  Educational  Plan 
(IEP)  proposed  by  the  Boston  Public  Schools  (Boston)  for  her 
minor  son,  Keith. 

Persons  attending  all,  or  part  of,  the  hearing  were: 


Keith  F. 
Mr  s .  L.F. 
Debra  Grossbaum 

Daisy  Jordan 
Edward  Mulligan 
Dr.  Michael  Harvey 
Dr.  Frances  Demiany 
Jimmy  Challis 

Marien  Evans 
Patrice  DiNatale 
Rosemary  Shannon 

Jean  Grant 

Dr.  Linda  Br ion-Meisels 
Mary  Lou  Burke 
Eleanor  Baker 
Sharon  Clark 
Karin  Tuttle 


Student 

Mother 

3:03  Student  Attorney,  Boston 

University  Legal  Aid  Program 

Supervising  Attorney 

Director  of  EDCO  Program 

Clinical  Psychologist 

Psycho log  is t/Evalua tor 

Advocate 

Attorney  for  the  Boston  Public  Schools 

Principal  of  the  Horace  Mann  School 

Evaluation  Team  Leader,  Horace  Mann 

School 

Teacher,  Occupational  Resource  Center 

(ORC) 

Behavioral  Consultant 

Special  Needs  Director,  ORC 

Teacher,  West  Roxbury  High  School 

Horace  Mann  High  School  Team  Leader 

Psychologist,  Horace  Mann  School 


♦Closing  written  briefs  were  received  from  Mrs.  F.  on  May  10, 
1991,  and  from  Boston  on  May  13,  1991.  The  record  closed  on  the 
latter  date. 
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Joan  Wattman 

Craig  Anderson 
Laurie  Rothfeld 
Tupper  Dunbar 
Cynthia  Bedient 
Janice  Cagan-Teuber 

Phyllis  Ryack 

PROFILE 


Interpreter 

Hearing 

Interpreter 

Interpreter 

Interpreter 

Interpreter 

Interpreter 


Hearing  Officer,  BSEA 


for  the  Deaf  and  Hard  of 


Keith  F.  is  a  profoundly  deaf  17  year  old  student  whose 
severe  bilateral  sensori  neural  hearing  loss  was  diagnosed  at  age 
one  year,  four  months.   He  attended  Boston's  Horace  Mann  School 
from  the  age  of  two  and  a  half  through  completion  of  the  1989-90 
school  year.   During  1990-91,  Keith  received  twice  weekly 
individual  tutoring  at  West  Roxbury  High  School. 

Based  on  a  three-  year  reevaluation ,  that  was  conducted  by 
Horace  Mann  School  in  winter,  1990,  his  skill  levels  were 
assessed  as  follows: 

Speech  and  Language  (Exh.  P-3)  -  Keith's  primary  mode  of 
communication  is  through  American  Sign  Language  (ASL) ,  and  his 
overall  speech  intelligibility  is  considered  limited.   Although 
he  scored  within  the  poor  range  in  lip  reading,  his  receptive 
abilities  for  sign  language  are  excellent,  and  his  face  to  face 
conversation  skills  are  considered  age  appropriate,  and  above. 
Keith's  abilities  in  ASL  are  equally  proficient  in  expressive  and 
receptive  language.   However,  his  marked  deficiency  in  written 
English  is  reflected  in  both  expressive  and  receptive  tasks. 

Psycho-educational  (Exh.  P-4)  -  The  psychologist  did  not 
administer  any  standardized  tests  or  protocols  since  the  results 
of  an  independent  evaluation  at  Children's  Hospital  Medical 
Center  (CHMC)  were  pending.   However,  the  psychologist  referred 
to  an  evaluation  conducted  by  Boston  in  March,  1987  (Exh.  P-19) 
that  found  Keith's  cognitive  abilities  were  within  the  superior 
range  of  intellective  functioning. 

Reading  (Exh.  P-5)  -  Based  on  the  Brigance  Word  Recognition 
Grade  Placement  Test,  Keith  scored  a  passing  grade  at  the  second 
grade  level,  but  recognized  only  30  per  cent  of  the  words  at  the 
third  grade  level.   This  result  represented  a  decline  of  50  per 
cent,  at  the  third  grade  level  when  compared  to  his  test  results 
a  year  earlier  in  January,  1989.   Keith's  achievement  in  this 
test  remained  at  the  second  to  third  grade  levels  for  the  past 
three  years.   His  reading  comprehension  ability  was  assessed  at 
the  lower  third  grade  level,  and  has  similarly  remained  unchanged 
for  the  past  three  years.   "His  hearing-impaired  percentile 
(relative  performance  when  compared  to  other  hearing-impaired 
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students  his  age)  has  dropped  from  the  39th  percentile  in  1988  to 
30th  percentile  in  1990." 

Math  (Exh.  P-5) 

Brigance  Computation  Skills  Grade  Placement  Test  -  Keith 
performed  at  the  75th  percentile  at  both  the  fourth  and  fifth 
grade  levels,  but  was  unable  to  achieve  any  success  at  the  sixth 
grade  level. 

Brigance  Word  Problem  Grade  Placement  Test  -  He  scored  at 
the  third  grade  level  which  indicated  no  gain  during  the  prior 
school  year. 

Stanford  Achievement  Test 


Concept  of  numbers  subtest  -  Keith's  grade  level  equivalency 
score  of  5.7  placed  him  in  the  56th  percentile  when  compared  to 
other  hearing-impaired  students  his  age.   Although  this  score 
showed  a  slight  improvement  over  the  past  two  years,  his 
percentile  rank  remained  between  50th  and  56th  levels. 

Math  computation  subtest  -  Keith  scored  at  a  6.9  grade  level 
which  placed  him  in  the  42nd  percentile  when  compared  to  other 
hearing-impaired  students. 

Math  applications  subtest  -  Keith's  grade  level  of  4.0 
showed  a  gain  over  his  3.6  score  in  1989,  and  3.2  score  in  1988. 

PROCEDURAL  DISCUSSION 

The  instant  appeals  process  was  triggered  by  Mrs.  F.'s 
rejection  on  September  19,  1990  of  the  502.4  IEP,  which  was 
intended  to  be  implemented  at  West  Roxbury  High  School  (West 
Roxbury)  (Exh.  S-4) .   On  March  19,  1991  (the  first  day  of  the 
hearing),  Mrs.  F.  formally  rejected  a  revised  502.4  IEP,  with 
services  similarly  to  be  delivered  at  West  Roxbury  and  extending 
from  February,  1991  to  February,  1992.  (Exh.  S-37) .   The  parties 
agreed  that  this  latter  IEP  would  be  the  subject  before  the 
hearing . 

ISSUES 


Whether  the  502.4  IEP  proposed  by  Boston  for  the  period  from 
February,  1991  to  February,  1992  is  reasonably  calculated  to 
promote  Keith  F. 's  maximum  feasible  educational  benefit  in  the 
least  restrictive  environment  consistent  with  federal  and  state 
statutory  requirements,  or; 

Whether  Keith  F.'s  handicapping  conditions  require  his 
placement  in  the  EDCO  program  for  deaf  and  hard  of  hearing 
students,  that  is  sited  at  Newton  North  High  School,  in  order  to 
enable  him  to  achieve  his  maximum  educational  development  in  the 
least  restrictive  setting,  prescribed  under  federal  and  state 
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special  education  laws. 

POSITIONS  OF  THE  PARTIES 

Mrs.  F.  -  Her  rejection  of  the  West  Roxbury  program  is  based 
on  the  following  reasons:   1.   Considering  Keith's  excessive 
absenteeism,  tardiness,  and  behavioral  problems  at  Horace  Mann 
(especially  over  the  last  three  years),  Keith's  ability  to 
reinvest  himself  in  educational  pursuits  is  intrinsically  linked 
to  the  full-time  availability  of  a  guidance  counselor  who  is 
competent  in  ASL,  and  is  accessible  to  Keith  on  an  as-need 
basis;   2.   Since  Horace  Mann  professionals,  as  well  as  the 
parent's  independent  evaluators,  agree  that  Keith  requires  a 
consistent,  integrated  program  for  both  academic  and  vocational 
subjects,  the  split-day  program  at  West  Roxbury  High  School  and 
ORC  fails  to  meet  these  criteria;  and  3.   Since  Keith  has 
demonstrated  a  preference  for  socializing  with  a  deaf  peer  group, 
Boston's  program  falls  short  of  providing  Keith  with  sufficient 
opportunities  to  develop  meaningful  relationships  with  other  deaf 
students.   Conversely,  Mrs.  F.  asserted  that  the  EDCO  program  is 
capable  of  providing  all  the  requisite  components  to  promote 
academic/behavioral/social  success. 

Boston  -  Boston  argued  that  the  academic  options  in  Boston 
and  the  EDCO  program  are  comparable,  providing  a  mix  of  self- 
contained,  special  education,  and  mainstreamed  classes.   While 
acknowledging  Keith's  failure  to  achieve  academic  gains  during 
the  past  three  years  at  Horace  Mann  School,  Boston  attributed  his 
failure  largely  to  his  excessive  absenteeism,  tardiness,  and 
unwillingness  to  invest  himself  responsibly  in  academic 
demands.   Further,  Boston  proposed  to  employ  a  full-time 
counselor  at  West  Roxbury  High  School,  at  least  initially,  to 
deliver  scheduled,  and  as-need,  services  to  Keith.   Although 
Boston  admitted  that  social  opportunities  for  deaf  students  at 
West  Roxbury  High  School  were  limited,  they  offered  to  integrate 
the  activities  at  Horace  Mann  School  to  the  larger  deaf  peer 
group. 

STATEMENT  OF  THE  CASE 

Included  in  the  voluminous  documentary  evidence  are  several 
identical  documents  that  were  submitted  by  both  the  parent  and 
Boston.   Therefore,  I  advise  the  parties  that  no  inference  should 
be  drawn  when  I  cite  one  party's  exhibit,  rather  than  the 
other 's. 

Keith  is  the  youngest  of  three  siblings,  and  the  three 
children,  as  well  as  both  parents,  are  either  profoundly  deaf  or 
seriously  hearing  impaired.   Keith's  brother  and  sister  graduated 
from  the  EDCO  program  at  Newton  North  High  School  as  Ch.  750 
students  (now  defunct) . 

Except  for  school  year  1986-87,  when  Keith  attended  the 
mainstream  program  at  the  Edison  School  for  bright,  high 
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functioning  deaf  and  hard  of  hearing  students  for  his  sixth 
grade,  his  entire  schooling  from  age  two  and  a  half  through  1989- 
90,  was  spent  at  the  Horace  Mann  School  (Exh.  S-6,  testimony  of 
DiNatale) .   Patrice  DiNatale,  Principal  of  the  Horace  Mann 
School/Program  Specialist  for  the  Deaf  and  Hearing  Impaired, 
testified  that  during  the  spring  of  Keith's  eighth  grade  (1988- 
89),  his  attitude,  motivation,  and  behavior  changed 
dramatically.   In  addition  to  frequent  tardiness  in  the  eighth 
grade,  which  caused  Keith  to  miss  English  and  reading,  he 
attended  school  144  days  of  the  180  days  that  comprise  the  school 
year.   During  his  first  year  in  the  ninth  grade  (1989-90),  he  was 
present  112  days,  and  tardy  on  68  days.   Ms.  DiNatale  stated  that 
following  April  vacation,  Keith's  attitude  and  behavior 
worsened.   Boston  instituted  an  incentive  contract  during  1989-90 
that  provided  that,  if  Keith  attended  five  consecutive  days,  he 
could  "buy  back"  one  day  of  absence.   Ms.  DiNatale  testified  that 
Boston's  efforts  to  improve  Keith's  attendance  were  unsuccessful, 
and  impacted  significantly  on  his  ability  to  achieve  academic 
gains.   Ms.  DiNatale  stated  that  the  average  reading  level  for 
deaf  and  hearing  impaired  students  graduating  from  high  school  is 
a  fourth  grade  equivalency. 

In  January  and  February,  1990,  evaluations  were  conducted  at 
CHMC  in  the  areas  of  psychology,  speech/language/communication 
skills,  and  audiological.   The  psychological  assessment  was 
administered  by  Dr.  Terrell  Clark,  staff  psychologist  who  is 
experienced  in  working  with  deaf  individuals,  and  is  fluent  in 
sign  language  communication  (Exh.  P-7) .   Based  on  results  derived 
from  the  Wechsler  Intelligence  Scale  for  Children-Revised,  Keith 
earned  a  performance  IQ  of  109,  which  falls  solidly  within  the 
average  range.   Although  the  verbal  component  was  administered  to 
Keith,  and  verbally  weighted  items  were  translated  into  ASL, 
where  feasible,  Dr.  Clark  did  not  assign  a  score  to  the  verbal 
portion,  but  regarded  his  performance  as  "well  below  average". 

Based  on  her  interview  with  Keith,  Dr.  Clark  reported  that 
he  admitted  to  multiple  absences  and  subsequent  failures.   He 
claimed  that  assignments  are  'too  easy'  and  the  he  'learns  the 
same  things'  at  school  year  after  year.   He  expressed  a  desire 
for  'more  hard  work  papers',  and  indicated  that  he  wished  to 
learn  more  about  'science,  history,  and  math'.   His  vocational 
interests  center  around  woodworking,  auto  body,  and  auto 
repair.   He  expressed  a  desire  to  graduate  from  school  (high 
school),  and  then  secure  a  well-paying  job." 

Dr.  Clark  also  administered  the  Slosson  Reading  Test  and  the 
Wide  Range  Achievement  Test.   She  found  that  Keith's  "familiarity 
with  English  vocabulary  was  discouragingly  low...  Neither  could 
he  name  famous  figures  from  American  history,  such  as  George 
Washington  or  Christopher  Columbus."   Although  Keith  claimed  that 
he  was  studying  algebra  and  geometry,  "he  scored  only  at  the 
level  expected  of  11  to  12  year  old  youngsters  (sixth  graders) 
when  confronted  with  computational  problems..." 
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Dr .  Clark  recommended  a  strong  vocationally  oriented  high 
school  curriculum.   "Keith  clearly  needs  to  attend  a  specialized 
program  or  school  designed  with  deaf  teenagers  in  mind. 
Competency  and  fluency  in  American  Sign  Language  is  essential 
among  faculty  from  whom  he  would  receive  instruction.   Access  to 
a  peer  group  of  deaf  teens  is  also  important  for  him." 

Linda  Yenkin,  teacher  of  the  hearing  impaired,  conducted 
the  speech/language  communication  skills  assessment  at  CHMC  (Exh. 
P-8) .   A  brief  screening  of  Keith's  English  language  skills 
yielded  the  following  results.   "Keith's  English  vocabulary 
skills  and  connected  English  language  skills  are  substantially 
delayed...  his  abilities  to  name  and  describe  seemed  much 
stronger  in  ASL  than  his  attempts  to  do  so  in  English."   In 
estimating  his  over-all  English  skills,  Ms.  Yenkin  found  that 
"his  foundation  of  English  skills  has  not  progressed  far  beyond 
the  simple  sentence  structure  level.   His  written  language  sample 
also  demonstrated  written  English  language  at  the  simple  sentence 
level...  at  no  more  than  an  early  elementary  school  level." 

The  audiological  assessment,  conducted  by  Karen  Lincoln, 
confirmed  that  Keith  has  a  bilateral  profound  sensori  neural 
hearing  loss  (Exh.  P-9) .   Although  Mrs.  F.  and  Keith's  siblings 
all  use  hearing  aides,  and  perceive  considerable  benefit  from 
their  use,  "Keith  does  not  appear  to  benefit  from  hearing  aides 
as  much  as  the  others  in  this  family,  and,  on  testing,  had 
difficulty  using  even  basic  auditory  cues  for  speech 
perception".   "The  issue  of  using  amplification  should  be  left  to 
Keith,  and  he  does  not  choose  to  be  a  hearing  aid  user." 

COMPARATIVE  ANALYSIS  OF  THE  PROPOSED  BOSTON  AND  EDCO  PROGRAMS 

Mrs.  F.  and  Boston  contracted  with  individual  evaluators  to 
conduct  on-site  observations  to  West  Roxbury  High  School  and  ORC, 
that  comprise  the  proposed  Boston  program,  and  to  the  EDCO 
program  at  Newton  North  High  School,  that  is  the  parent's  request 
for  Keith's  placement.   Both  evaluators  also  interviewed 
professionals  at  the  three  sites. 

Dr.  Frances  Demiany,  psychologist  who  appeared  on  behalf  of 
Mrs.  F. ,  reported  her  findings  relevant  to  West  Roxbury  and  EDCO 
in  Exh.  P-10,  and  to  ORC  in  Exh.  P-25,  as  well  as  in  testimony. 
Dr.  Linda  Br ion-Meisels ,  behavioral  consultant  under  contract  to 
the  Horace  Mann  School  since  1985,  reported  her  findings  in  Exh. 
S-l,  and  also  in  testimony. 

Further,  additional  testimony  dealing  with  the  three 
programs  was  presented  by:  Edward  Mulligan,  Director  of  EDCO; 
Eleanor  Baker,  teacher  of  the  deaf  and  hard  of  hearing  at  West 
Roxbury;  Jean  Grant,  teacher  of  the  deaf  and  hard  of  hearing  at 
ORC;  and  Mary  Lou  Burke,  coordinator  of  special  needs  vocational 
services  at  ORC. 

Considering  that,  to  the  date  of  the  hearing,  Keith  had  not 
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completed  sufficient  academic  credits  for  the  ninth  grade,  the 
parties  agreed  that  he  would  need  to  repeat  the  ninth  grade  in 
either  the  Boston  or  EDCO  programs  during  the  1991-92  school 
year.   Therefore,  this  analysis  will  focus  not  only  on  the  ninth 
grade  comparison  of  both  programs,  but  also  on  the  balance  of 
Keith's  high  school  enrollment,  as  it  relates  to  academic, 
vocational,  and  social/emotional/behavioral  issues. 

Academics 

During  the  1990-91  school  year,  West  Roxbury  High  School  has 
13  deaf  and  hard  of  hearing  students  in  attendance,  and  none  are 
currently  enrolled  in  vocational  courses  at  ORC.   EDCO's  program 
has  29  students  within  the  high  school  setting,  ranging  in  age 
from  14-21  (with  no  age  span  waiver  either  requested  or  granted 
for  a  self-contained  English  class).   Testimony  of  Mr. 
Mulligan.   Students  in  both  the  West  Roxbury  and  EDCO  programs 
evidence  a  wide  range  in  skill  levels,  from  gifted  to  severely 
delayed,  and  youngsters  are  compatibly  grouped,  according  to 
their  academic  levels. 

West  Roxbury 

The  faculty  for  the  deaf  and  hard  of  hearing  students 
includes  two  teachers  and  two  interpreters  -  all  using  ASL  and 
other  modes  for  deaf  communication.   Ms.  Baker  described  the 
following  programming  options  available  for  academic  subjects: 
1.   Mainstream  classes  attended  with  an  interpreter,  and 
supported  with  resource  room  assistance;  2.   Integration  into 
hearing  special  education  classes,  with  an  interpreter.   Under 
this  mode,  a  normal  year's  instruction  is  divided  into  two 
academic  years,  and  the  student  receives  full  academic  credit  for 
each  year's  study;  and   3.  All  academics  within  a  self-contained 
resource  room  setting,  with  the  group  not  exceeding  eight 
students. 

As  Keith's  individual  tutor  during  1990-91  school  year,  Ms. 
Baker  prepared  the  following  class  schedule  to  accommodate  his 
academic  needs  (Exh.  S-40) :  English  tutorial  with  a  2-1  ratio  to 
focus  on  reading  skills,  and  taught  by  a  certified  teacher  of  the 
deaf;  civics  with  a  3-1  ratio,  and  with  a  similar  instructor; 
study  skills  and  biology,  both  provided  in  hearing  special 
education  classes  with  a  maximum  of  12  students;  language 
arts/writing  with  a  4-1  ratio,  and  taught  by  a  certified  teacher 
of  the  deaf;  and  math  provided  in  a  mainstream  class  with  three 
other  hearing  impaired  students,  and  attended  by  an  interpreter. 

Ms.  Baker  testified  that  ninth  graders  during  1990-91 
included  one  profoundly  deaf  boy  who  attended  the  Horace  Mann 
School  with  Keith,  and  two  severely  hearing  impaired  girls.   Deaf 
or  hard  of  hearing  youngsters,  who  are  projected  to  attend  the 
ninth  grade  at  West  Roxbury  during  1991-92,  include  two  to  three 
boys,  and  three  to  four  girls. 
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EDCO 

Mr.  Mulligan  testified  that  of  the  29  students  currently 
enrolled  in  the  EDCO  high  school  program,  four  to  six  are  hard  of 
hearing,  and  the  remaining  23-25  are  profoundly  deaf  like  Keith. 

Mr.  Mulligan  stated  that  total  communication  is  employed  by 
all  professionals,  including  ASL,  Pidgin  Signed  English,  and 
Signed  English.   The  EDCO  high  school  faculty  consists  of:  four 
full-time  teachers  (three  hold  appropriate  certifications  as 
teachers  of  the  deaf  and  hard  of  hearing,  and  one  is  currently 
enrolled  in  a  certification  program) ,  three  full-time 
interpreters,  one  speech/language  therapist  who  spends  four  days 
at  the  high  school,  one  full-time  counselor,  and  one  part-time 
counselor . 

Mr.  Mulligan  outlined  the  following  proposed  academic 
program  for  Keith  during  the  1990-91  school  year:   Self-contained 
English  with  a  4-1  ratio,  and  all  students  evidencing  2nd  to  4th 
grade  skill  levels;  social  studies  with  a  7-2  ratio,  with  four 
students  at  a  similar  2nd  to  4th  grade  level,  and  three  students 
at  a  4th  to  6th  grade  level;  integrated  math  with  13  students 
(including  one  other  deaf  student),  attended  by  an  interpreter; 
and  integrated  science  with  15  students,  and  an  interpreter.   Mr. 
Mulligan  pointed  out  that  the  degree  of  ASL  employed  by  teachers 
depends  on  the  composition  of  the  classes,  and  the  individual 
needs  of  the  students. 

The  English  course  is  augmented  by  two  additional  sessions 
weekly,  intended  to  reinforce  specific  skill  areas.   Further,  a 
normal  ninth  grade  class  schedule  includes  one  period  weekly  of 
resource  room  support  for  each  mainstreamed  subject,  usually  math 
and  science.   The  EDCO  curriculum  requires  resource  room  support 
and  speech/language  therapy  through  the  tenth  grade,  and  both 
services  are  optional  in  the  11th  and  12th  grades. 

Vocational  Program 

Since  Keith  is  primarily  interested  in  auto  body,  auto 
mechanics,  and,  possibly,  woodworking,  I  will  not  deal  with  the 
myriad  of  other  vocational  options  available  at  West  Roxbury, 
ORC,  and  EDCO.   Further,  since  ORC  and  EDCO  can  meet  Keith's 
vocational  preferences,  I  will  focus  on  these  offerings. 

ORC 


During  1990-91  school  year,  five  deaf  or  hard  of  hearing 
students  attend  the  ORC  program,  and  one  profoundly  deaf 
youngster  is  majoring  in  the  automotive  elective.   None  of   these 
students  come  from  West  Roxbury  High  School.   While  the  Boston 
program  normally  does  not  include  exploratory  vocational 
opportunities  in  the  ninth  and  tenth  grades,  the  course  can  be 
provided  if  specified  in  the  student's  IEP. 
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Since  Keith's  vocational  interests  would  need   to  be 
accommodated  at  ORC,  he  would  be  bussed  after  his  lunch  period  at 
West  Roxbury  to  ORC  for-  vocational  study.   This  split  day 
schedule  represents  a  departure  for  deaf  and  hearing  impaired 
students  from  West  Roxbury  High  School  or  the  Horace  Mann  High 
School,  who  choose  to  access   the  vocational  program  at  ORC.   All 
hearing  high  school  students,  who  choose  vocational  programs  at 
ORC,  alternate  one  week  of  academic  study  in  their  high  schools, 
and  one  week  of  vocational  study  at  ORC. 

Ms.  Grant,  who  is  certified  both  as  a  teacher  of  the  deaf, 
and  as  a  vocational  teacher,  testified  that  ORC  employs  a  "co- 
teaching"  model  with  the  student's  vocational  teacher.   Ms.  Grant 
stated  that  she  is  responsible  for  three  students  currently 
enrolled  in  programs  at  ORC,  and  also  supervises  two  seniors  who 
work  at  outside  sites.   In  describing  the  co-teaching  model,  Ms. 
Grant  explained  that  she  utilizes  her  administrative  period  to 
determine  the  specific  material  that  will  be  taught  on  a  daily 
basis,  and  then  pre-teaches  the  new  instruction,  and  assists  in 
the  vocational  site  when  needed.   Ms.  Grant  considered  her  ASL 
skills  as  competent,  but  opined  that  only  native  signers  could  be 
proficient  in  ASL. 

EDCO 

All  vocational  courses  at  EDCO  are  provided  on  site  at 
Newton  North  High  School.   Exploratory  vocational  courses  are 
intrinsic  to  the  EDCO  program  in  both  the  ninth  and  tenth  grades, 
and  students  major  in  the  area  of  their  choice  in  the  11th  and 
12th  grades.  During  the  exploratory  phase,  Mr.  Mulligan  testified 
that  a  student  chooses  a  single  area  of  interest  during  an  entire 
semester  for  one  period  daily.   The  student  may  continue  with 
his/her  chosen  area,  if  desired. 

Mr.  Mulligan  stated  that  there  was  "no  assurance  that  a 
teacher  of  the  deaf,  or  an  interpreter,  would  be  present  during 
the  entire  instructional  period". 

Both  Ms.  Grant  and  Mr.  Mulligan  testified  that  graduates  of 
both  ORC  and  EDCO  are  accepted  to  post-secondary  vocational  and 
educational  programs. 

Social  Opportunities 

The  parties  concurred  that  a  critical  component  of  Keith's 
educational  program  should  be  his  ability  to  cultivate  meaningful 
social  relationships  with  other  deaf  peers  since  he  feels  most 
comfortable  with  this  group. 

West  Roxbury/ORC 

Ms.  Baker  testified  that  West  Roxbury  offers  two  formal 
social  events  for  deaf  students  annually  -  a  Christmas  party  and 
a  graduation  party.   Further,  Ms.  Baker  stated  that  West  Roxbury 
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High  School  has  never  hosted  any  social  activities  for  the  deaf 
community.   Although  the  National  Honor  Society  is  open  to  deaf 
students,  Ms.  Baker  admitted  that,  given  Keith's  depressed 
academic  levels,  this  social  club  was  inappropriate  for  him. 

In  describing  the  after-school  sports  program,  that  requires 
academic  eligibility,  Ms.  Baker  indicated  that  only  one  student 
participates  in  football,  another  in  tennis,  and  a  third  in  base 
ball.   She  explained  that  each  student  is  playing  with  all 
hearing  team-mates. 

Ms.  Grant  testified  that  ORC  offers  informal,  but  no 
structured,  social  opportunities  for  deaf  and  hearing  impaired 
youngsters. 

EDCO 

Mr.  Mulligan's  description  of  social  activities  available  to 
EDCO  students  at  Newton  North  High  School,  included  all  varsity 
sports  (deaf  students  have  played  on  all  varsity  teams  (except 
baseball) ,  bowling,  rollerskating,  theatre,  dance,  etc.   EDCO 
maintains  the  same  academic  eligibility  for  participating  in 
varsity  sports.   However,  considering  Keith's  desire  to  continue 
playing  baketball,  EDCO  fields  its  own  basketball  team  that  is 
recreational,  and  does  not  require  any  academic  grade  levels  in 
order  to  participate. 

Since  Newton  North  High  School  operates  on  the  "house 
system",  all  deaf  and  hearing  impaired  EDCO  students  are  assigned 
to  the  same  house  to  encourage  socialization.   Also,  all  deaf 
students  meet  in  the  same  homeroom  one  morning  weekly  to  discuss 
plans  of  mutual  interest. 

Further,  Mr.  Mulligan  explained  that  EDCO's  twice-weekly  "X" 
block  provides  an  additional  opportunity  for  students  to  engage 
in  sports  or  clubs,  and  receive  additional  academic  support. 
Other  after-school  social  activities  include  dances,  field  trips, 
and  an  overnight  in  the  school  gym.   In  an  effort  to  enrich  the 
social  opportunities  for  its  students,  EDCO  frequently  sponsors 
activities  for  the  deaf  community. 

Based  on  his  experience  as  Director  of  EDCO  for  the  past 
eight  years,  Mr.  Mulligan  testified  that  when  students  are  happy, 
and  have  a  full  range  of  social  activities,  they  are  better 
motivated  to  succeed  academically.   He  considered  social  events 
to  be  a  significant  stimulus  for  academic  achievement. 

Counseling 

It  is  undisputed  by  the  parties  that  Keith  has  demonstrated 
a  history  of  excessive  absences  and  tardiness,  and  lack  of 
motivation  and  investment  in  academic  demands. 
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West  Roxbury 

Ms.  DiNatale  testified  that  West  Roxbury  High  School  does 
not  have  currently  on  site  a  counselor  for  the  deaf  and  hard  of 
hearing  students.   She  stated  that  Boston  would  assign  a  full- 
time  counselor  or  social  worker  to  West  Roxbury  for  a  period  of 
time  consistent  with  Keith's  demonstrated  needs,  and  his  ability 
to  achieve  benefits  from  the  counseling  services.   Boston  then 
intended  to  reduce  the  full-time  status  of  this  professional  on  a 
staged  basis. 

While  Boston's  proposed  IEP  (Exh.  S-37)  designates  a  weekly 
session  of  counseling  at  West  Roxbury  High  School,  Keith's  1990- 
91  weekly  class  schedule  (Exh.  S-40) ,  prepared  by  Ms.  Baker, 
fails  to  accommodate  this  counseling  component.   Ms.  Baker 
testified  that  counseling  could  be  provided  instead  of  one 
period  of  an  English  tutorial. 

EDCO 

With  a  full-time  (native  signer)  counselor,  and  a  part-time 
counselor,  both  competent  in  ASL  and  permanent  faculty  members, 
Mr.  Mulligan  testified  that  couseling  would  be  a  scheduled 
component  of  Keith's  program.   Mr.  Mulligan  explained  that  the 
frequency  of  counseling  would  depend  on  Keith's  ability  to 
transition  successfully  to  EDCO,  and  his  continued  needs. 

Further,  the  counselor  provides  support  and  consultation  to 
parents  for  any  emerging  problems  at  monthly  parents/teachers 
meetings.   If  behavior ial/motivational  problems  surfaced  at 
school  at  any  time,  Mr.  Mulligan  stated  that  parents  were 
promptly  notified,  and  appropriate  behavior  strategies  were 
employed. 

FINDINGS  AND  CONCLUSIONS 

Keith  F.  is  a  student  with  special  needs  falling  within  the 
purview  of  20  U.S.C.  1401  et  seq.  and  Massachusetts  General  Laws 
Ch.  71B.   As  such,  he  is  entitled  to  a  free  appropriate  public 
education  which  assures  his  maximum  feasible  educational  benefits 
in  the  least  restrictive  environment,  consistent  with  that 
goal.   See  David  D.  v.  Dartmouth  School  Committee,  775  F2d.  411 
(1st  Circ.  1985).   Neither  his  status  nor  entitlement  is  in 
dispute. 

Similarly,  there  is  substantial  agreement  concerning  the 
nature  of  his  handicapping  conditions.   Keith  F.  is  a  profoundly 
deaf  17  year  old  student  with  at  least  average  cognitive 
abilities  who  communicates  primarily  through  American  Sign 
Language  (ASL)  (Exh.  S-6,  P-7) .   Based  on  a  comparison  of 
comprehensive  educational  evaluations  conducted  by  the  Horace 
Mann  School  (Horace  Man)  in  1987  (Exh.  S-19)  and  1990)  (Exh.  S- 
6)  ,  his  academic  skill  skill  levels  have  remained  virtually 
unchanged  for  the  past  three  years:   Word  recognition  at  the 
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second  to  third  grade  level;  reading  comprehension  at  the  lower 
third  grade  level  with  a  decrease  from  the  39th  percentile  in 
1988  to  the  30th  percentile  in  1990  when  compared  to  other  deaf 
and  hearing  impaired  students  who  are  Keith's  age;  and  math  at 
the  fifth  grade  level  with  minimal  improvement. 

A  central  dispute  in  this  matter  stems  from  the  differing 
perceptions  of  Boston  and  Mrs.  F.  concerning  the  underlying 
causes  for  Keith's  excessive  absences  and  tardiness,  his  failure 
to  invest  himself  in  academic  tasks,  and  his  inability  to  achieve 
maximum  feasible  educational  benefits  commensurate  with  his  at 
least  average  intelligence. 

Based  upon  a  careful  analysis  of  the  record  (Exhs.  P-l  to  P- 
28,  S-l  to  S-40,  and  about  13  hours  of  recorded  testimony), 
closing  briefs  submitted  by  counsel  for  the  parties,  and  a  review 
of  applicable  federal  and  state  statutes,  and  regulations,  and 
pertinent  judicial  guidance,  I  conclude  that: 

1.  The  502.4  IEP,  covering  the  period  from  February,  1991 
to  February  1992,  proffered  by  Boston  for  a  program  primarily 
sited  at  West  Roxbury  High  School,  and  providing  access  to 
vocational  services  at  ORC,  is  not  reasonably  calculated  to 
promote  Keith  F.'s  maximum  feasible  educational  benefits  in  the 
least  restrictive  setting,  and  does  not  comport  with  the  legal 
mandates  set  forth  under  20  U.S.C.  1401-1461  and  M.G.L.  Ch.  71B, 
and  their  attendant  regulations. 

2.  The  EDCO  program,  sited  at  Newton  North  High  School,  has 
the  specialized  staff,  services  and  resources,  sizeable  and 
compatible  peer  group,  and  social  opportunities  to  allow  Keith  F. 
to  achieve  his  maximum  educational  development,  commensurate  with 
his  intellective  potential,  in  the  least  restrictive  environment 
required  by  federal  and  state  special  education  laws. 

My  attendant  analysis  follows: 

As  illustrative  of  Boston's  capacity  to  meet  Keith's 
abundant  special  needs,  as  proscribed  in  the  1991-92  IEP  (Exh.  S- 
37) ,  I  consider  at  the  outset  whether  Boston  invoked  responsible 
educational  practices  in  dealing  with  his  behavioral  difficulties 
during  his  schooling  at  the  Horace  Mann  School.   I  find  glaring 
evidentiary  contradictions  and  inconsistencies  in  Boston's 
position  regarding  the  nature  of  Keith's  behavioral  problems. 

The  record  shows  conclusively  that,  as  early  as  1981  -  when 
Keith  was  seven  years  old,  the  Horace  Mann  social  worker 
observed:  "Frequently  his  performance  was  compromised  by 
impulsivity  and  distractibility"  (Exh.  S-35) .   A  1982  status 
report  commented:  "He  is  still  very  difficult  to  discipline  and 
control"  (Exh.  S-33) .   Similar  notations  regarding  Keith's 
aggressive  and  disruptive  behavior,  and  inability  to  attend 
academic  tasks,  were  made  in  1983  (Ex.  S-32) ,  1985  (Exh.  S-26) , 
and  1986-1988  (at  the  Edison  Middle  School  -  Exh.  S-16  and  S- 
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18) .   When  Keith  returned  to  Horace  Mann  in  1988,  a  progress 
report  indicated  that  he  had  the  ability  to  be  an  "A"  student, 
rather  than  a  "C+"  student,  if  he  were  "more  concentrated, 
calmer,  and  present  more  consistently"  (Exh.  P-14) .   Despite  the 
implementation  of  attendance  contracts  in  1990  (see  Statement  of 
the  Case),  Boston  noted  the  following  instances  of  Keith's 
unacceptable  behavior:  "Terrible  conduct  in  class  today"  (Exh.  S- 
8,  at  113) ,  and  "Your  behavior  was  horrible  today"  (Exh.  S-8,  at 
124)  . 

Faced  with  this  incontrovertible  evidence  of  Keith's 
mounting  behavioral  problems  as  he  passed  through  the  grades  at 
Horace  Mann  (and  the  Edison  Middle  School) ,  I  am  dismayed  at  the 
testimony  of  Ms.  DiNatale,  principal  of  the  Horace  Mann  School 
since  1979,  and  program  specialist  for  Boston's  satellite 
programs  for  the  deaf  and  hard  of  hearing  students  at  the  Edison 
Middle  School  and  West  Roxbury  High  School.   Ms.  DiNatale 
testified  that  she  "never  saw  Keith  as  behaviorally  impaired.   He 
pushed  the  rules  as  far  as  he  could.   I  never  saw  him  as  a 
student  in  crisis  who  required  intervention.   He  liked  to  joke 
around,  and  test  the  limits." 

I  find  that,  despite  the  services  of  a  social  worker  during 
most  of  Keith's  schooling  in  Boston,  scheduled  counseling 
sessions  during  1989-90,  and  the  use  of  attendance  contracts, 
Boston  failed  to  modify  significantly  Keith's  deteriorating 
behavior,  improve  his  attendance  at  school,  and  promote  his 
motivation  to  succeed  academically,  consistent  with  his 
potential. 

Considering  Ms.  Baker's  testimony  that  Keith's  absenteeism, 
tardiness,  and  failure  to  complete  assigned  homework  continued 
throughout  the  twice-weekly  schedule  tutorials  during  the  1990-91 
school  year,  she  was  queried  how  West  Roxbury  High  School 
intended  to  modify  Keith's  behavior.   Ms.  Baker  responded  that 
both  she  and  the  other  teacher  of  the  deaf  at  West  Roxbury 
received  their  behavior  management  training  at  Horace  Mann,  and 
utilize  a  similar  case  manager  approach.   Both  teachers  divide 
among  themselves  the  attending  deaf  and  hearing  impaired 
students,  and  conference  frequently  with  all  service  providers 
for  each  student.   Ms. Baker  explained  that  she  would  develop  an 
incentive  contract  for  Keith,  focusing  on  rewards  that  were 
important  to  him,  in  an  effort  to  improve  his  absenteeism, 
tardiness,  behavior,  and  motivation  to  achieve  academic  gains. 
However,  Ms.  Baker  acknowledged  that  she  did  not  employ  any 
behavior  strategies  to  curb  Keith's  absenteeism,  tardiness,  or 
failure  to  complete  homework  during  the  1990-91  school  year. 

Although  I  am  convinced  that  Ms.  Baker  is  a  caring, 
supportive,  and  highly  committed  teacher,  I  find  an  absence  of 
evidence  upon  which  to  conclude  that  West  Roxbury  High  School  has 
developed  any  meaningful  behavior  techniques  that  have  any 
increased  likelihood  of  ameliorating  Keith's  behavior, 
significantly  improving  his  attendance,  or  motivating  him  to 
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succeed  academically,  than  was  already  employed  at  the  Horace 
Mann  School,  without  success. 

Given  Keith's  behavior  profile,  I  now  address  the  issue 
whether  an  on-site  counselor  at  West  Roxbury  High  School,  who  is 
fluent  in  ASL,  is  a  critical  component  to  Keith's  educational 
plan.   When  Dr.  Terrell  Clark,  staff  psychologist  at  Children's 
Hospital  Medical  Center,  evaluated  Keith  in  January  and  February, 
1990  (Exh.  P-7) ,  she  found  that  despite  Keith's  admitted  "very 
low  investment  in  school",  "he  clearly  indicated  a  desire  to 
graduate  from  high  school,  and  to  be  exposed  to  more  challenging 
course  work."   Dr.  Clark  concluded  that  "there  is  clearly  far 
more  potential  in  this  young  man  than  is  currently  being 
optimized" . 

Dr.  Michael  Harvey,  clinical  psychologist  who  has  worked 
with  deaf  students  for  about  12  years,  and  has  served  as  a 
consultant  to  the  Horace  Mann  School  and  the  EDCO  program  at 
Newton  North  High  School,  evaluated  Keith  on  February  11,  1991 
for  about  an  hour  and  a  half.   Dr.  Harvey  testified  that  he  has 
conducted  500  to  600  evaluations  of  deaf  and  hard  of  hearing 
students.   Based  on  his  report  (Exh.  P-26)  and  testimony,  Dr. 
Harvey  opined  that  Keith's  profile  revealed  a  need  for  structure 
and  consistency,  and  the  absence  of  these  factors  was  reflective 
of  his  absenteeism,  and  failure  to  invest  in  academic  demands. 
Dr.  Harvey  testified  that  that  Keith  "demonstrated  a  clear 
motivation  to  do  well  in  school,  and  graduate".   Dr.  Harvey 
underscored  the  critical  need  for  Keith  to  receive  on-site 
counseling  at  school.   His  report  specified  that  the  "counselor 
should  have  specific  knowledge  about  the  psychological  effects  of 
deafness  and  be  fluent  with  American  Sign  Language.   Given 
Keith's  personality  profile  and  recent  educational  history,  it 
would  be  essential  for  him  to  have  daily  face  to  face  contact 
with  the  individual  counselor  for  the  first  three  months, 
including  at  least  twice  weekly  counseling  sessions.   After  this 
three-month  period,  contact  can  be  reduced  to  three  times  weekly, 
which  would  include  one  counseling  session.   Furthermore,  the 
counselor  should  be  employed  full-time  at  the  educational  site  in 
order  to  be  available  for  ongoing  consultation  with  teachers  in 
terms  of  emotional  issues  and  behavioral  programming." 

Dr.  Harvey's  strong  recommendation  that  Keith's  educational 
program  should  include  an  on-site  counselor  who  is  fluent  in  ASL, 
was  affirmed  in  testimony  by  Dr.  Frances  Demiany,  a  licensed 
psychologist  who  is  fluent  in  ASL,  and  has  evaluated  about  600 
deaf  and  hard  of  hearing  students.   Although  Dr.  Demiany  did  not 
conduct  an  evaluation  of  Keith,  she  evaluated  the  three  programs 
at  issue  -  West  Roxbury  High  School,  EDCO,  and  ORC.   Based  on  her 
review  of  Keith's  academic  record,  as  well  as  Dr.  Clark's  report 
(see  supra) ,  Dr.  Demiany  testified  that  Keith  "needs  an  on-site 
ASL  counselor  at  all  times.   He  needs  more  than  a  weekly  session 
of  counseling.   He  needs  a  counselor  to  be  available  to  him  as 
problems  emerge." 
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Although  Boston  proposed  to  provide  an  on-site  counselor  at 
West  Roxbury  during  1991-92  (testimony  of  Ms.  DiNatale) ,  the 
record  shows  that  Boston's  expert  witnesses  disputed  Keith's  need 
for  this  service.   Karin  Tuttle,  school  psychologist  at  the 
Horace  Mann  School,  conducted  three-year  psychological 
reevaluations  of  Keith  in  1987  (Exh.  S-19,  at  331),  1984  (Exh.  S- 
29,  at  437),  and  1981  (Exh.  S-35,  at  523).   Ms.  Tuttle  disagreed 
that  an  as-needed  counselor  should  be  an  integral  component  to 
Keith's  IEP.   Ms.  Tuttle  dismissed  Keith's  need  for  an  on-site 
counselor  with  her  opinion  that  Keith  will  have  a  "brief 
honeymoon  period"  wherever  he  goes,  and  that  his  investment  in 
school  will  dissipate.   Considering  the  conclusions  of  Dr.  Clark, 
and  Dr.  Harvey,  supra,  that  Keith  has  a  genuine  desire  to 
complete  high  school,  and  become  an  independent,  productive 
person,  I  find  that  Ms.  Tuttle 's  minimal  expectations  for  his 
educational  progress  would  likely  become  a  self-fulfilling 
prophecy  in  the  absence  of  an  on-site,  ASL  competent  counselor. 

Dr.  Linda  Br ion-Meisels,  who  has  been  employed  as  a 
behavioral  consultant  at  Horace  Mann  since  1985,  evaluated  the 
three  programs  in  dispute  (Exh.  S-l) .   Her  testimony  focused 
largely  on  Keith's  unwillingness  to  attend  school  in  Boston.   Dr. 
Br ion-Meisels  testified:  "I  think  it  will  take  a  lot  of 
consistency,  very  clear  expectations,  and  a  tremendous  amount  of 
support  that  will  force  him  to  be  in  an  educational  setting  in 
order  for  him  to  adapt  to  an  educational  setting".   Based  on 
Keith's  educational  history,  and  the  strong  recommendations  of 
Dr.  Harvey  and  Dr.  Demiany  that  Keith's  academic  success  would  be 
at  risk  in  the  absence  of  an  on-site  counselor,  who  is  fluent  in 
ASL,  I  find  that  this  service  is  entirely  consistent  with  Dr. 
Br ion-Meisels '  testimony. 

Despite  Boston's  proposal  to  provide  a  full-time  counselor 
at  West  Roxbury  High  School,  at  least  initially,  I  find  that  this 
service  does  not  currently  exist,  that  there  is  no  certainty  that 
this  professional  can  be  available,  and  that  the  counselor  would 
have  sufficient  time  to  provide  the  extent  of  services 
recommended  by  Dr.  Harvey. 

Conversely,  I  find  that  EDCO's  permanent  faculty  includes  a 
full-time  (native  signer)  counselor,  and  a  part-time  counselor, 
both  competent  in  ASL.   Since  Mr.  Mulligan  knew  Keith's  two 
siblings,  who  graduated  from  the  EDCO  program,  and  Keith  has 
visited  EDCO  (sometimes  unauthorized)  at  least  on  10  occasions 
during  1990-91  school  year,  Mr.  Mulligan  testified  that  it  was 
likely  that  Keith's  prior  attendance  and  motivational  problems 
would  not  carry  over  to  EDCO.   In  commenting  on  other  students 
with  similar  behavioral  profiles  as  Keith's,  Mr.  Mulligan 
admitted  there  are  no  guarantees  for  success,  but  he  believed 
that  Keith  did  have  a  good  chance  of  succeeding  at  EDCO. 

To  assure  Keith's  successful  transition  to  the  EDCO  program, 
Mr.  Mulligan  intended  to  provide  scheduled  counseling,  with  the 
amount  dependent  on  Keith's  demonstrated  needs,  and  to  monitor 
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his  behavior  and  academic  achievement  carefully.   Considering 
that  counseling  services  at  EDCO  are  already  on-site,  and  in 
place,  and  that  these  services  represent  a  critical  component  to 
Keith's  attainment  of  maximum  educational  benefits,  I  find  that 
the  EDCO  program  can  meet  Keith  F. 's  behavioral/emotional  special 
needs  in  the  least  restrictive  environment  required  by  federal 
and  state  special  education  laws. 

In  reviewing  the  academic  offerings  of  West  Roxbury  High 
School  and  the  EDCO  program,  I  find  a  striking  similarity  in  the 
learning  settings.   Both  programs  propose  integrated  classes  with 
an  interpreter,  special  education  groupings  with  an  interpreter, 
and  self-contained  classes  taught  by  teachers  of  the  deaf  and 
hearing  impaired.   The  major  departure  is  the  size  of  the  deaf 
peer  group  with  whom  Keith  would  be  grouped.   I  am  persuaded  by 
Dr.  Harvey's  report  (Exh.  P-26)  that  Keith  "should  be  among  a 
large  deaf  peer  group  for  at  least  the  majority  of  academic 
and/or  vocational  classes"  in  order  to  enhance  "his  academic 
motivation  and  self-esteem  development".   I  find  evidentiary 
support,  based  on  the  testimonies  of  Ms.  Baker  and  Mr.  Mulligan, 
that  Keith's  accessibility  to  deaf  peers  in  the  EDCO  academic 
classes  and  groupings  would  be  significantly  larger  than  at  West 
Roxbury  High  School.   Further,  since  Keith  is  profoundly  deaf, 
and  has  expressed  his  preference  for  a  similar  peer  group,  I  find 
that  of  the  29  students  currently  enrolled  at  the  EDCO  program, 
four  to  six  are  hearing  impaired  while  the  remaining  23-25 
students  are  similarly  profoundly  deaf.   Of  the  13  youngsters 
currently  attending  West  Roxbury  High  School,  Ms.  Baker  testified 
that  only  two  students  are  profoundly  deaf. 

Although  the  academic  programs  at  West  Roxbury  High  School 
and  EDCO  are  comparable  in  design  and  implementation,  I  find  the 
significantly  larger  number  of  profoundly  deaf  students  at  EDCO 
represents  a  meaningful  factor  in  promoting  Keith's  motivation, 
increased  sense  of  self,  and  confidence  in  his  ability  to  achieve 
academically,  commensurate  with  his  potential. 

I  next  turn  my  attention  to  a  comparison  of  the  vocational 
programs  proposed  by  Boston  and  EDCO.   Since  Keith  is  primarily 
interested  in  pursuing  an  automotive-related  vocation,  he  would 
need  to  leave  West  Roxbury  High  School  after  lunch  to  be 
transported  to  the  ORC.   Jean  Grant,  teacher  of  the  deaf  and  hard 
of  hearing  at  ORC,  testified  that  during  the  1990-91  school  year, 
no  deaf  students  from  West  Roxbury  High  School  attended  ORC. 
There  are  currently  three  deaf  or  hearing  impaired  students  on- 
site  at  ORC,  and  two  senior  are  assigned  at  outside  work  sites. 
Ms.  Baker  acknowledged  that  no  profoundly  deaf  student  has  been 
assigned  to  a  work  study  program  since  no  interpreter  was 
available  to  provide  services  at  an  employment  site. 

In  contrast,  all  vocational  courses  at  EDCO  are  provided  on- 
site  at  Newton  North  High  School.   During  the  exploratory  phase 
in  the  ninth  and  tenth  grades,  students  choose  a  single  area  of 
interest  during  an  entire  semester  for  one  period  daily.   Mr. 
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Mulligan  confirmed  that  auto-related  courses  are  available  at 
EDCO.   He  testified  that  there  was  "no  assurance  that  a  teacher 
of  the  deaf,  or  an  interpreter,  would  be  present  during  the  whole 
instructional  period". 

Based  on  her  on-site  observations  of  the  West  Roxbury/ORC 
program  and  the  EDCO  program,  Dr.  Demiany  concluded  in  her  report 
that  the  proposed  ORC  placement  did  not  have  the  capability  of 
meeting  Keith's  special  needs  (Exh.  P-25) .   Considering  that 
Keith  might  be  the  only  West  Roxbury  student  bussed  daily  to  ORC, 
that  the  size  of  the  peer  group  is  inadequate,  that  such  a  split- 
day  program  would  sacrifice  consistency  and  structure  that  are 
crucial  to  Keith's  educational  progress,  and  that  ORC  does  not 
have  an  on-site  counselor  who  is  fluent  in  ASL  (if  problems 
should  surface),  Dr.  Demiany  found  that  the  "program  is  very 
likely  to  be  detrimental  to  Keith,  and  likely  to  lead  to 
continued  school  failure".   I  am  persuaded  by  the  testimonial  and 
documentary  evidence  that  the  split-day  design  of  the  ORC  program 
deprives  Keith  of  the  consistency  and  structure  that  parent's 
experts  have  uniformly  enunciated  as  critical  factors  to 
promoting  Keith's  educational  progress,  and  that  the  on-site 
vocational  program  at  EDCO  has  a  far  greater  potential  to  enable 
Keith  to  maximize  his  educational  development. 

In  analyzing  the  opportunities  for  social  interactions  in 
the  Boston  and  EDCO  program,  Dr.  Br ion-Meisels  noted  the 
inadequacies  that  currently  exist  for  profoundly  deaf  and 
hearing-impaired  students  in  Boston.   She  testified  that  Boston 
"needs  to  network  social  opportunities,  including  Horace  Mann,  to 
be  comparable  with  EDCO".   Although  I  find  it  encouraging  that 
Boston  recognizes  that  social  opportunities  for  a  deaf  student  at 
West  Roxbury  High  School  are  severely  limited,  I  find  an  absence 
of  any  specificity  to  cure  this  situation. 

I  am  mindful  of  the  concerns  of  Dr.  Clark  (Exh.  P-7)  and  Dr. 
Harvey  (Exh.  P-26  and  testimony)  that  Keith  should  be  with  a 
large  deaf  peer  group  to  promote  his  self-esteem  and 
motivation.   I  find  that  not  only  did  EDCO  have  23-25  profoundly 
deaf  students  in  attendance  during  1990-91,  but  the  program 
offered  a  broad  array  of  social,  sports,  and  special  interest 
groups  intended  to  provide  meaningful  social  opportunities  (see 
Statement  of  the  Case) . 

After  a  careful  review  of  the  record,  I  find  that  the 
proposed  Boston  program  fails  to  provide  Keith  F.  with  the 
consistency  and  structure  that  he  requires  to  achieve  maximum 
educational  benefits,  commensurate  with  his  intellectual 
potential;  that  his  access  to  a  significant  deaf  peer  group  is 
severely  compromised;  that  there  is  no  assurance  that  Boston  can 
provide  an  on-site  full-time  counselor  at  West  Roxbury  High 
School  or  ORC;  that  Boston  has  not  developed  behavior  management 
strategies  to  promote  Keith's  attendance  at  school,  and  that  the 
absence  of  such  a  strategy  places  his  achievement  of  meaningful 
educational  progress  at  risk;  that  the  incentive  contract 
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proposal,  to  curb  Keith's  prior  excessive  absences,  is  unchanged 
from  the  failed  strategy  utilized  at  Horace  Mann  School;  and  that 
the  paucity  of  social  opportunities  would  be  a  disincentive  to 
his  achieving  his  maximum  educational  development. 

However,  I  find  that  the  EDCO  program  comports  wholly  with 
Keith's  individual  special  needs,  and  has  the  specialized  staff 
and  resources  to  enable  Keith  F.  to  achieve  his  maximum  feasible 
educational  benefits  in  the  least  restrictive  environment, 
consistent  with  the  legal  mandates  of  20  U.S.C.  1401  et  seq.  and 
M.G.L.  Ch.  7 IB. 

ORDER 

Upon  receipt  of  this  decision,  Boston  Public  Schools  shall 
immediately  make  arrangements  for  Keith's  placement  in  the  EDCO 
program,  at  Newton  North  High  School,  for  the  1991-92  school 
year,  and  fund  tuition  and  transportation  costs  attendant 
thereto. 


By  the  Hearing  Officer: 

PhyMis  Ryack  j    C  f   ^J 
Date:   June  12,  1991 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


I'kf/ll 


IN  RE:  SCOTT  G. 


BSEA  #  91-0778 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  Chapters  71B, 
30Ar  and  15;  20  U.S.C.  §1401-1461;  Section  504  of  the 
Rehabilitation  Act  of  1973,  and  the  Regulations  promulgated  under 
these  statutes. 


A  hearing  i 
Education  Appeal 
the  Department  o 
Scott  G. ,  result 
day  educational 
School  (MHS).  S 
required  that  he 
licensed  healthc 
order  to  attend 


n  this  matter  was  held  by  the  Bureau  of  Special 
s  (BSEA)  on  January  31,  1991  at  the  offices  of 
f  Education,  Quincy,  on  appeal  by  the  student, 
ing  from  his  conditional  acceptance  to  a  502.7(b) 
program  conducted  by  the  Massachusetts  Hospital 
ince  Scott  G.  is  ventilator-dependent,  MHS 
be  accompanied  by  a  full-time  trained  and 
are  professional,  or  respiratory  therapist,  in 
its  day  educational  program. 


Scott  is  a  twenty  year  old  disabled  student,  who  has  resided 
at  the  New  England  Sinai  Hospital  and  Rehabilitation  Center  (NES) 
since  March  29,  1990.   The  student's  parents  are  residents  of 
Hopedale. 

Persons  attending  the  hearing  on  January  31,  1991  were: 

Richard  Connolly   -  Attorney  for  the  Student 

-  Attorney  for  the  Town  of  Hopedale 

-  Director  of  Pupil  Personnel,  Hopedale 


Stephen  Dawley 
Linda  Gross 
Sandra  Moody 


-  Attorney  for  the  Department  of 
Education/Bureau  of  Institutional 
Schools 

-  Attorney  for  the  Department  of  Public 
Health/Massachusetts  Hospital  School 

-  Hearing  Officer 


Michael  Price 

Phyllis  Ryack 

PROCEDURAL  DISCUSSION 

On  November  27,  1990,  BSEA  received  a  motion  from  Richard 
Connolly,  Deputy  General  Counsel  for  the  Office  for  Children 
(OFC),  who  serves  as  Scott  G.'s  attorney,  requesting  that  the 


G 


43  ~/7c/ 


-2- 


Department  of  Education  (DOE)  and  the  Department  of  Public  Health 
(DPH)  be  joined  as  parties  in  this  action.  (Exh.  5) 

Under  M.G.L.  Ch.  Ill,  s.  62,  MHS,  a  state  facility  that 
provides  educational  services  to  physically  disabled  children,  is 
operated  under  the  general  supervision  of  DPH.   Further,  the  day 
educational  program  at  MHS  is  administered  by  DOE  through  its 
Bureau  of  Institutional  Schools  (BIS),  pursuant  to  M.G.L.  Ch. 
71B,  §  2  and  3;  603  CMR  s.  28.00.,  502.10  and  700. 

Following  a  pre-hearing  conference  on  December  10,. 1990,  and 
receipt  of  briefs  from  DOE  and  DPH  (Hopedale  Public  Schools 
(Hopedale)  did  not  file  a  brief  on  this  issue),  BSEA  issued  a 
ruling  on  January  9,  1991  that  granted  Mr.  Connolly's  Motion  to 
Join  DOE  and  DPH.  (Exh.  8) 

At  the  hearing  on  January  31,  1991,  the  parties  agreed  to 
the  following  terms: 

1.  Witnesses  would  not  be  presented  for  the  purpose  of 
examination. 

2.  The  parties  stipulated  to  certain  facts  pertinent  to  the 
issues.  (Exh.  14) 

3.  The  parties  would  submit  briefs  no  later  than  March  1,  1991, 
and  response  briefs  no  later  than  March  15,  19911'. 

ISSUES 

1.  Whether  Hopedale  is  responsible  for  providing  an  appropriate 
licensed  and  trained  healthcare  professional  to  accompany 
Scott  G.  on  a  round-trip  basis  from  his  residence  at  NES  to  a 
day  educational  program  at  MHS,  and  to  remain  with  him 
through  the  entirety  of  his  educational  services,  in  order  to 
allow  him  to  achieve  his  maximum  feasible  educational 
benefits  in  the  least  restrictive  prototype  consistent  with 
state  and  federal  legal  requirements  resting  within  M.G.L. 
Chapter  71B,  and  Individuals  with  Disabilities  Act  (IDEA), 
formerly  known  as  the  Education  for  the  Handicapped  Act 
(EHA),  or,  in  the  instance  of  a  negative  finding; 

2.  Whether  DPH,  as  the  general  supervisor  of  MHS,  who  has  placed 
the  restrictive  condition  upon  Scott  G.'s  acceptance  to  its 
day  educational  program,  is  responsible  for  providing  the 
licensed  and  trained  healthcare  professional  during  his  daily 


1'  The  final  response  brief  was  received  from  DOE  on  April  17, 
1991,  and  the  record  closed  on  this  date. 
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attendance,  or,  in  the  instance  of  a  negative  finding; 

3.  Whether  DOE,  the  provider  of  the  educational  services  at  MHS, 
through  its  ancillary  BIS,  has  the  further  responsibility  of 
providing  Scott  G.  with  a  licensed  and  trained  healthcare 
professional  to  allow  him,  as  a  resident  school  age  student 
with  special  needs,  to  access  his  maximum  educational 
development  in  the  least  restrictive  environment  consistent 
with  federal  and  state  legal  mandates; 

4.  Whether  Scott  G.  is  entitled  to  an  award  of  compensatory 
education  retroactive  to  October  18,  1990  -  the  date  of  his 
attorney's  rejection  of  the  existing  Individual  Educational 
Plan  (IEP). 

STATEMENT  OF  THE  CASE 

Scott  G.  is  a  twenty  year  old  disabled  student  who  presents 
a  medical  diagnosis  of  quadriplegia,  ventilator  dependency,  and 
the  need  for  clean  intermittent  catheterization  every  four 
hours.   Pursuant  to  accepted  IEP's  generated  by  Hopedale,  Scott 
was  a  residential  student  at  MHS  from  September,  1984  to  April, 
1988.   As  a  result  of  spinal  surgery  performed  in  April,  1988,  he 
remains  dependent  on  a  ventilator  with  "no  spontaneous 
respiratory  effort"  (Exh.  1  -  IEP  School  Health  Summary).   On  May 
25,  1988,  Scott  was  admitted  to  the  acute  care  unit  of  Franciscan 
Children's  Hospital  (FCH).   During  his  almost  two-year  residence 
at  FCH,  Scott  attended  a  502.5  educational  day  program  pursuant 
to  a  Hopedale  IEP,  and  was  assigned  a  full  time  teacher's  aide, 
similarly  funded  by  Hopedale. 

On  March  29,  1990,  Scott  began  his  current  residency  at  NES 
under  an  amendment  to  the  existing  Hopedale  IEP  that  called  for  a 
502.7(b)  prototype  with  20  hours  weekly  of  individual  tutoring. 
Mr.  Connolly,  Scott's  attorney,  accepted  this  revision  on  April 
10,  1990  (Exh.  3B) .   Mr.  Connolly  advised  Linda  Gross,  Director 
of  Pupil  Personnel  Services  for  Hopedale,  on  October  18,  1990, 
that  Scott  wished  to  return  to  MHS  to  attend  a  day  educational 
program.   The  letter  further  explained  that  Scott's  acceptance  to 
the  MHS  day  program  was  conditioned  upon  the  provision  of  "a 
nurse  to  accompany  Scott  to  and  from  NES  and  remain  with  Scott 
during  the  school  day"  (Exh.  4).   If  Hopedale  decided  not  to 
comply  with  MHS's  condition  that  a  nurse  accompany  Scott  to  its 
day  educational  program,  Mr.  Connolly  stated  that  Hopedale  should 
consider  his  prior  acceptance  of  the  IEP  amendment  as  withdrawn, 
and,  further  that  the  IEP  should  be  considered  as  rejected  on 
October  18,  1990  for  the  purposes  of  the  special  education 
appeals  process. 

On  February  22,  1989,  Neil  Cronin,  Chairman  of  the 
Admissions  Committee  of  MHS,  advised  the  student  that  his 
acceptance  into  the  the  day  educational  program  was  contingent 
upon  his  ability  to  bring  all  necessary  equipment,  arrange  for 
transportation,  and  provide  a  "nurse  (who)  will  have  to  have  the 
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ability  to  manage  his  respiratory  care  should  he  need  suctioning, 
or  if  his  ventilator  fails"  (Exh.  2).   Subsequently,  on  January 
14,  1991,  MHS  revised  this  last  condition,  stating  that  "(Scott) 
must  be  accompanied  by  an  appropriate  licensed  and  trained 
healthcare  professional.   A  respiratory  therapist  would  be 
considered  appropriate"  (Exh.  13). 

FINDINGS  AND  CONCLUSIONS 

Scott  G.  is  a  school-age  resident  student  with  special 
education  needs,  falling  within  the  purview  of  20  U.S.C.  1401  et 
seq.  and  M.G.L.  Ch.  71B.   As  such,  he  is  entitled  to  a  free 
appropriate  public  education  that  assures  his  maximum  feasible 
educational  benefits  in  the  least  restrictive  environment 
consistent  with  that  goal  (David  D.  v.  Dartmouth  School 
Committee,  775  F2d.  411  (1st  Cir.  1985)).   While  his  status  is 
undisputed,  his  entitlement  under  federal  and  state  statutes  and 
regulations  is  the  contested  issue. 

The  nature  of  Scott's  handicapping  conditions,  as  well  as 
the  prescription  for  educational  services  that  will  promote  his 
maximum  educational  development,  are  agreed  to.   Spinal  surgery 
that  was  performed  in  April,  1988  (while  Scott  was  a  resident 
student  at  MHS  from  September,  1984  to  April,  1988)  resulted  in 
his  ventilator-dependency  with  "no  spontaneous  respiratory 
effort"  (Exhs.  4  and  14).   Scott  now  requires  constant  monitoring 
by  an  "an  appropriate  licensed  and  trained  healthcare 
professional"  to  recognize  signs  of  respiratory  distress,  and  to 
help  him  breathe  should  his  ventilator  malfunction  or  disconnect 
(Exh.  13). 

MHS's  initial  acceptance  of  Scott  to  its  day  educational 
program  on  February  22,  1989  listed  the  specific  medical 
equipment  he  would  need  to  bring,  as  well  as  a  competent  nurse  to 
take  full  responsibility  for  his  respiratory  requirements  (Exh. 
2).   On  January  14,  1991,  MHS  specified  that  Scott  must  be 
accompanied  by  an  "appropriate  licensed  and  trained  healthcare 
professional"  or  a  "respiratory  therapist"  (Exh.  13). 

During  the  pendancy  of  these  proceedings,  Scott  remains  as  a 
resident  at  NES  (funded  by  private  insurance),  and  receives 
individual  tutoring  provided  by  Hopedale,  pursuant  to  an 
amendment  to  the  Individual  Educational  Plan  (IEP),  initially 
accepted  by  Scott's  attorney  on  April  10,  1990  (Exh.  3B) . 
Following  MHS's  conditional  acceptance  of  Scott  to  the  day 
educational  program,  Scott's  attorney  requested  that  Hopedale 
amend  the  IEP  "to  reflect  MHS  as  the  placement,  and  that  the 
services  to  be  provided  include  a  nurse  to  accompany  Scott  to  and 
from  NES,  and  remain  with  Scott  during  the  school  day"  (Exh. 
4).   If  Hopedale  decided  not  to  comply  with  the  provision  of  a 
nurse,  Scott's  counsel  advised  Hopedale  that  his  letter  of 
October  18,  1990  should  be  considered  as  a  rejection  of  the 
existing  IEP,  and  hence  a  withdrawal  of  consent  to  that  program, 
insofar  as  it  failed  to  provide  that  service. 
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My  findings  and  conclusions  contained  herein  are  based  upon 
a  preponderance  of  documentary  evidence  that  comprises  Joint 
Exhibits  1-14;  briefs  and  response  briefs  submitted  by  the 
student,  Hopedale,  DPH/MHS,  and  DOE/BIS;  and  a  careful  review  of 
pertinent  state  and  federal  statutes  and  regulations,  and  federal 
court  decisions. 

Legal  Analysis  of  Relevant  Federal  Statutes, 
Regulations  and  Case  Law 

A  logical  starting  point  in  determining  whether  federal  law 
places  any  constraints  upon  the  states  to  provide  protections  and 
services  to  their  disabled  school-age  children  is  the  Court 
decision  in  the  Town  of  Burlington  v.  Department  of  Education, 
736  F.2d  773  (1st  Cir.  1984).   The  Court  set  forth  an 
asymmetrical  approach  that  "is  based  upon  the  principles  and 
policy  of  federalism  which  ground  the  Act  (formerly  known  as  the 
Education  for  the  Handicapped  Act  -  EHA,  and  now  amended  to  the 
Individuals  with  Disabilities  Act  -  IDEA) ,  and  more  specifically, 
on  the  pivotal  role  of  the  state...  in  setting  and  enforcing  the 
educational  standards  for  its  citizens."   Although  a  "federal 
minimum  floor  of  beneficial  education  is  provided  in  the  Act,  a 
state  is  free  to  exceed,  both  substantively  and  procedurally,  the 
protection  and  services  to  be  provided  to  its  disabled 
children...   The  achievement  of  the  federal  Act's  goal  -  free 
appropriate  public  education  for  disabled  children  -  will  occur 
primarily  via  the  state's  efforts.   We  believe  this  approach 
properly  locates  the  federal  interest  at  state,  and  limits 
federal  intrusion  into  the  relations  between  states  and  their 
political  subdivisions."  736  F.2d  at  792. 

Since  the  Burlington  Court  clearly  held  that  the  state  can 
exceed  the  "federal  minimum  floor  of  beneficial  education",  I 
turn  my  inquiry  to  the  responsibility  of  the  Department  of 
Education  (DOE)  to  supervise  the  delivery  of  special  education 
services  under  IDEA.   The  general  responsibilities  for  a  state 
educational  agency  are  set  forth  under  20  U.S.C.  1412(6): 

"(a)   The  state  educational  agency  is  responsible  for  insuring: 

(1)  That  the  requirements  of  this  part  are  carried  out;  and 

(2)  That  each  educational  program  for  handicapped  children 
administered  within  the  State,  including  each  program 
administered  by  any  other  public  agency; 

(i)  Is  under  the  general  supervision  of  the  persons 
responsible  for  educational  programs  for  handicapped 
children  in  the  State  educational  agency,  and 

(ii)  Meets  education  standards  of  the  State 
educational  agency  (including  the  requirement  of  this 
part) . 
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(b)    The  State  must  comply  with  paragraph  (a)  of  this  section 
through  State  statute,  State  regulation,  signed 
agreement  between  respective  agency  officials,  or  other 
documents. " 

This  regulatory  language  should  be  applied  to,  and 
interpreted  with,  the  following  comment,  in  pertinent  part:   "The 
requirement  in  Reg.  300.600(a),  (also  known  as  20  U.S.C. 
1412(6)),  is  taken  essentially  verbatim  from  section  612(6)  of 
the  statute,  and  reflects  the  desire  of  Congress  for  a  central 
point  of  responsibility  and  accountability  in  the  education  of 
handicapped  children  within  each  state."   With  respect  to  State 
educational  agency  responsibility,  the  Senate  Report  on  P.L.  94- 
142  includes  the  following  statements: 

...Without  this  requirement,  there  is  an  abdication  of 
responsibility  for  the  education  of  handicapped  children.... 
While  the  Committee  understands  that  different  agencies  may,  in 
fact,  deliver  services,  the  responsibility  must  remain  in  a 
central  agency  overseeing  the  education  of  handicapped  children, 
so  that  failure  to  deliver  services  or  the  violation  of  the 
rights  of  handicapped  children  is  squarely  the  responsibility  of 
one  agency  (Senate  Report  No.  94-169,  P.  24  (1975).   (emphasis 
added) 

While  my  reading  of  Regulation  300.600(a),  and  the 
accompanying  Comment,  leads  me  to  the  conclusion  that  Congress 
intended  to  place  upon  the  state  educational  agency  (SEA)  the 
over-all  responsibility  for  assuring  full  and  unequivocal 
compliance  with  all  provisions  of  IDEA  to  disabled  children,  I  am 
unpersuaded  that  the  Congressional  intent  was  to  require  the  SEA 
to  provide  non-educational  services  that  are  specifically 
excludable  under  federal  statues  and  regulations.   My  analysis  of 
these  federal  statutes  and  regulations  follows: 

The  issue  before  me  is  whether  an  appropriate  licensed  and 
trained  healthcare  professional,  or  respiratory  therapist,  to 
accompany  and  remain  with  Scott  during  the  day  educational 
program  at  MHS,  is  inclusive  as  a  related  service  under 
Regulation  300.13,  that  states: 

(a)  As  used  in  this  part,  the  term  "related  services"  means 
transportation  and  such  developmental,  corrective,  and  other 
supportive  services  as  are  required  to  assist  a  handicapped 
child  to  benefit  from  special  education,  and  includes  speech 
pathology  and  audiology,  psychological  services,  physical  and 
occupational  therapy,  recreation,  early  identification  and 
assessment  of  disabilities  in  children,  counseling  services, 
and  medical  services  for  diagnostic  or  evaluation  purposes. 
The  term  also  includes  school  health  services,  social  work 
services  in  schools,  and  parent  counseling  and  training, 
(emphasis  added) 
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In  reviewing  federal  case  law  that  deals  essentially  with 
medically-related  conditions,  and  their  impact  on  the  ability  of 
handicapped  children  to  receive  a  free  appropriate  public 
education  in  the  least  restrictive  setting,  the  controlling  case 
is  Irving  Independent  School  District  v.  Tatro,  468  U.S.  883,  104 
S.  Ct.  3371  (1984).   The  U.S.  Supreme  Court  faced  the  following 
determination:   Whether  the  local  educational  agency  (LEA)  was 
obligated  to  provide  clean  intermittent  catheterization  (CIC)  as 
a  related  service  under  the  EHA  (now  known  as  the  IDEA)  in  order 
to  allow  an  eight  year  old  child  born  with  spina  bifida  to  attend 
special  education  classes.   The  Court  concluded  that:   1.  CIC  is 
not  a  medical  service  that  a  school  is  required  to  provide  only 
for  diagnostic  and  evaluation  purposes  under  Regulation 
300.13(b)(4),  and  2.  CIC  could  be  provided  by  a  qualified  school 
nurse,  or  other  qualified  person  under  300.13 (b) ( 10 ) .   Further, 
the  Court  noted  that  "not  even  the  services  of  a  nurse  are 
required;  as  is  conceded,  a  layperson  with  minimal  training  is 
qualified  to  provide  CIC". 

The  Court  reasoned  that  "...  the  services  of  a  school  nurse 
otherwise  qualifying  as  a  'related  service'  are  not  subject  to 
exclusion  as  a  'medical  service',  but  that  the  services  of  a 
physician  are  excludable  as  such".   The  Court  further  enunciated 
the  following  guidelines  that  are  both  instructive  and  compelling 
to  the  instant  case: 

1.  This  definition  of  "medical  services"  is  a  reasonable 
interpretation  of  Congressional  intent.   Although 
Congress  devoted  little  discussion  to  the   "medical 
services"  exclusion,  the  Secretary  could  reasonably 
concluded  that  it  was  designated  to  spare  schools  from 
an  obligation  to  provide  a  service  that  might  well  prove 
unduly  expensive  and  beyond  the  range  of  their 
competence.   From  this  understanding  of  Congressional 
purpose,  the  Secretary  could  reasonably  have  concluded 
that  Congress  intended  to  impose  the  obligation  to 
provide  school  nursing  services. 

2.  The  regulations  actually  define  only  those  "medical 
services"  that  are  owed  to  handicapped  children: 
"services  provided  by  a  licensed  physician  to  determine 
a  child's  medically  related  handicapping  condition  which 
results  in  the  child's  need  for  special  education  and 
related  services."   300.13(b)(4).   Presumably,  this 
means  that  "medical  services"  not  owed  under  the  statute 
are  those  "services  by  a  licensed  physician  that  service 
other  purposes". 

3.  Children  with  serious  medical  needs  are  still  entitled 
to  an  education.   For  example,  the  Act  specifically 
includes  instruction  in  hospital  and  at  home  within  the 
definition  of  "special  education".   Specifically,  20 
U.S.C.  s.  1401(16)  states  in  pertinent  part:  "...  the 
term  'special  education'  means  specifically  designed 
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instruction,  at  no  cost  to  the  parent,  to  meet  the 
unique  needs  of  a  handicapped  child,  including...  home 
instruction,  and  instruction  in  hospitals  and 
institutions . " 

In  deliberating  the  medical  services  exclusion  in  Tatro,  the 
Court  weighed  carefully  the  extent  and  nature  of  the  services 
required  in  order  to  allow  the  child  to  access  a  free  appropriate 
public  education  in  the  least  restrictive  environment.   While  a 
licensed  physician  is  not  required  to  monitor  constantly  the 
performance  of  Scott's  ventilator,  a  trained  and  licensed 
healthcare  professional,  or  respiratory  therapist,  is  required  to 
assure  his  uninterrupted  ability  to  breathe  through  his 
ventilator.   I  find  that  this  level  of  expertise  and  competence 
far  exceeds  those  skills  expected  of  a  school  nurse,  and  is 
consistent  with  the  Court's  concern  that  such  an  extensive 
medically  related  service  "might  well  prove  unduly  expensive,  and 
beyond  the  range  of  their  (schools)  competence". 

The  IDEA  is  replete  with  references  to  the  most  severely 
disabled  children  who  should  receive  first  priority  services  in 
assuring  a  free  appropriate  public  education  in  the  least 
restrictive  environment.   The  parties  concur  that  Scott  qualifies 
as  a  handicapped  student  within  the  most  severely  disabled 
category.   However,  I  reject  Scott's  attorney's  claim  that  "the 
range  of  health  services  available  to  handicapped  children  must 
surely  include  a  registered  nurse,  a  licensed  practical  nurse, 
and  a  respiratory  therapist"  (student's  brief).   Considering  the 
severity  of  Scott's  medical  condition,  and  that  the  sole  purpose 
for  a  respiratory  therapist  would  be  to  keep  Scott  breathing,  and 
remain  alive,  I  find  this  leap  to  try  to  qualify  a  respiratory 
therapist  as  a  related  service  under  Regulation  300.13  to  be 
unsupported  and  unintended  by  federal  statutory  and  regulatory 
language,  and,  further,  to  fail  the  requirement  of  primarily 
assisting  Scott  to  benefit  from  special  education.   Therefore,  I 
conclude  that  such  nursing  services  are  non-educational, 
excludable  medical  services. 

Since  MHS  required  that  Scott  must  be  accompanied  by  an 
appropriate  licensed  and  trained  healthcare  professional,  or 
respiratory  therapist,  in  order  to  attend  its  day  educational 
program,  I  find,  based  upon  a  preponderance  of  the  evidence,  that 
the  medical  needs  of  Scott  G.  are  infinitely  more  demanding  and 
expert  than  can  be  met  by  a  school  nurse;  that  these  services  are 
beyond  the  competence  of  a  layperson  with  minimal  training,  as 
was  the  case  in  Tatro;  and  that  these  services  cannot  be 
considered  inclusive  within  a  reasonable  interpretation  of 
"related  services"  to  allow  a  student  to  benefit  from  special 
education,  but  are  wholly  medical  in  purpose. 

In  Detsel  v.  Board  of  Education  of  Auburn,  637  F.2d  1022  (2d 
Circ.  1986),  there  are  parallel  circumstances  between  seven  year 
old  Melissa  and  Scott  G.   The  constellation  of  Melissa's  severe 
medical  needs  required  constant  monitoring  and  intervention  by  a 
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licensed  practical  nurse  (LPN)  or  trained  nurse,  and  vigilance 
for  signs  of  "respiratory  distress  which  has(d)  been  described  as 
a  life-threatening  condition  by  her  doctor".   The  Court  was 
requested  to  consider  the  type  of  service  required  as  the 
critical  factor  in  determining  whether  it  was  an  excludable 
medical  service,  not  the  status  of  the  person  performing  the 
task.   The  Court  held: 

"It  is  clear  that  the  Supreme  Court  considered  the  extent  and 
nature  of  the  service  performed  in  the  Tatro  decision. 
Unlike  CIC,  the  services  required  by  Melissa  are  extensive. 
This  is  not  a  simple  procedure  which  the  child  may  perform 
herself.   Constant  monitoring  is  required  in  order  to  protect 
Melissa's  very  life.   The  record  indicates  that  the  medical 
attention  required  by  Melissa  is  beyond  the  competence  of  a 
school  nurse.   A  specially  trained  individual  is  required, 
preferably  a  health  professional. . .   As  recognized  in  the 
Tatro  decision,  the  'medical  services'  exclusion  evidences 
Congress'  concern  that  schools  might  otherwise  be  subjected 
to  excessive  costs  and  the  burden  of  health  care...   Even 
though  they  do  not  fulfill  the  physician  requirement  set 
forth  in  34  C.F.R.  300.13(b)(4),  the  exclusion  of  the 
disputed  service  is  in  keeping  with  its  spirit.   Furthermore, 
the  Tatro  decision  does  not  require  the  provision  of  all 
health  services,  regardless  of  their  magnitude,  if  performed 
by  one  other  than  a  physician..."   (emphasis  added)  637  F.2d 
at  1027. 

Based  on  the  Detsel  Court's  holdings,  and  the  striking 
similarities  with  Scott  G.'s  extensive  medical  needs,  I  am 
persuaded  that  the  services  of  a  trained  healthcare  professional, 
or  respiratory  therapist,  far  exceeds  the  intent  of  section 
1401(17),  and  is  inextricably  linked  to  the  fragility  of  Scott's 
medical  condition.   I  find  no  reasonable  basis  upon  which  to 
conclude  that  the  services  of  the  healthcare  professional,  or 
respiratory  therapist,  can  be  construed  to  be  educational  in 
order  to  assist  Scott  to  benefit  from  special  education.   Rather, 
I  find  that  the  exclusive  purpose  of  this  medical  professional  is 
to  assure  that  Scott  G.  continues  to  breathe,  and  sustain  life, 
and,  therefore,  is  an  excludable  medical  service  that  is 
unsanctioned  and  unintended  as  a  related  service  under  Regulation 
300.13. 

A  different  determination  was  reached  in  Macomb  County 
Intermediate  School  District  v.  Joshua  S.,  715  F.Supp.  824  (E.D. 
Mich.  1989)  that  held  that  a  school  district  was  required  under 
IDEA  to  provide  transportation  to  a  medically  involved  student, 
even  if  it  was  necessary  to  employ  a  "medical  professional,  other 
than  a  physician,  if  necessary,  for  the  safe  transport"  of  the 
student.   The  Court  adopted  the  position  that  the  student's 
assurance  to  a  free  appropriate  public  education  in  the  least 
restrictive  setting,  embodied  in  the  spirit  of  the  IDEA,  could 
not  be  bound  by  statutory  and  regulatory  definitions  of  medical 
services. 
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While  Congressional  intent  in  enacting  P.L.  94-142  was  to 
remedy  past  inadequacies  in  educating  handicapped  children,  and 
to  guarantee  their  access  to  meaningful  educational 
opportunities,  regardless  of  the  nature  or  multiplicity  of  their 
educational  handicapping  conditions,  I  find  that  to  suggest  that 
the  plain  language  of  the  IDEA  should  be  sacrificed  in  favor  of 
the  Act's  "spirit",  defies  the  standard  reasonableness.   As  the 
Detsel  Court  unambiguously  held:  "...  the  Tatro  decision  does  not 
require  the  provision  of  all  health  services,  regardless  of  their 
magnitude,  if  performed  by  one  other  than  a  physician..."   637 
F.2d  at  1027 

The  evidence  is  conclusive  that  Scott's  ventilator 
dependency  stems  from  his  inability  to  sustain  spontaneous 
respiratory  effort,  and  that  without  a  ventilator  to  breathe  for 
him,  Scott  could  not  sustain  life.   Under  these  circumstances, 
his  constant  need  for  a  healthcare  professional,  or  respiratory 
therapist,  to  monitor  his  ventilator,  and  intervene  in  the  case 
of  a  malfunction  of  the  ventilator,  fails  the  criterion  of  an 
educational  related  service,  and  becomes  an  unequivocal  medical 
service.   The  only  purpose  for  the  required  medical  professional 
is  to  assure  his  continuous  breathing,  and  keep  him  alive  -  not 
to  provide  a  related  service  that  will  assist  him  to  benefit  from 
special  education. 

Accordingly,  based  upon  a  preponderance  of  the  evidence,  and 
my  careful  reading  of  federal  statutory  and  regulatory  language, 
as  well  as  pertinent  federal  court  decisions,  I  find  that  Scott 
G.'s  need  for  a  trained  healthcare  professional,  or  respiratory 
therapist,  to  accompany  him  during  a  day  educational  program  at 
MHS,  is  not  an  allowable  related  service  under  Regulation  300.13, 
that  will  allow  him  to  benefit  from  special  education  services, 
but  is  an  excludable  medical  service  intended  solely  to  maintain 
his  life. 

Clearly,  the  intent  of  Regulation  300.13(b) ( 10)  to  provide 
school  health  services  by  a  qualified  school  nurse,  or  other 
qualified  person,  far  exceeds  the  professional  skills  and 
competency  required  to  provide  constant  monitoring  of  Scott's 
ventilator.   The  fragile  nature  of  his  medical  condition  demands 
that  a  highly  trained  and  skilled  healthcare  professional  be 
vigilant  to  intervene  immediately  if  Scott  should  cease  to 
breathe,  or  if  his  ventilator  should  malfunction.   I  find,  based 
on  incontrovertible  evidence,  that  this  service  is  not  intended 
to  promote  Scott's  educational  benefits,  but  is  an  excludable 
medical  service  intended  to  keep  him  breathing,  and  alive. 

LEGAL  ANALYSIS  OF  STATE  STATUTES  AND  REGULATIONS 

The  question  whether  a  trained  healthcare  professional,  or 
respiratory  therapist,  required  to  deal  with  a  medically-related 
condition,  can  be  considered  as  a  related  service  under  M.G.L. 
Ch.  71B,  and  the  Regulations  under  Ch.  766,  has  not  yet  been 
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adjudicated  by  a  state  court.   In  the  absence  of  state  judicial 

guidance,  my  authority  in  deciding  this  issue  rests  with  state 

statutes  and  regulations.   M.G.L.  Ch.  71B,  s.  3  states  in 
pertinent  part: 

"If  a  child  with  special  needs  requires  of  a  medical... 
treatment  as  part  of  a  special  education  program. . .  such 
treatment...  shall  be  made  available  in  accordance  with 
regulations..."   Additional  references  to  medical  involvement 
under  this  section  include  the  following  language:   "Said 
evaluation  shall  include...  a  complete  medical  assessment  by 
a  physician..."   Also,  "Those  persons  assessing  said  child 
shall  maintain  a  complete  and  specific  record  of...  suggested 
courses  of  ...  medical  treatment  best  suited  to  the  child's 
needs. . . " 

These  statutory  references  to  medical  treatments  or 
conditions,  cited  in  M.G.L.  Ch.  71B,  s  3  para  5,  8  and  9,  were 
intended  to  serve  as  red  flags  to  LEA's  that  medical  factors  or 
conditions  may  exist  that  can  affect  a  student's  ability  to 
achieve  maximum  feasible  educational  benefits.   I  find  that  the 
intent  of  these  statutory  references  was  cautionary  at  most  -  to 
alert  the  local  schools  to  consider  relevant  medical  conditions 
in  developing  educational  programs  to  meet  the  child's  individual 
needs. 

The  focus  of  this  inquiry,  whether  a  trained  healthcare 
professional  is  required  to  deal  with  a  serious  medical  condition 
under  state  law,  must  turn  to  Regulation  503,  entitled  "Required 
education  and  treatment  services".   Under  503.1(c),  "Nursing 
services"  have  traditionally  and  consistently  meant  those 
services  that  are  normally,  on  a  day-to-day  basis,  delivered  by  a 
school  nurse  to  the  general  population  of  students:  administering 
medications  with  parental  consent;  evaluation  of  medical  records 
and  medical  condition;  checking  for  head  lice;  screening  for 
scoliosis,  vision,  and  hearing;  health  education;  first  aid;  etc. 

The  fact  that  Scott's  life  is  imperiled  in  the  absence  of  a 
trained  healthcare  professional,  or  respiratory  therapist,  to 
monitor  his  breathing  and  proper  functioning  of  his  ventilator, 
speaks  to  the  severity  of  his  medical  condition.   The  high  degree 
of  expertise,  training,  and  competence  required  of  this 
healthcare  professional  is  far  more  extensive  and  demanding  than 
the  professional  skills  required  of  a  school  nurse,  as 
contemplated  under  503.1(c).   Common  sense  and  reasonableness 
dictate  that,  despite  the  difficult  medical  condition  faced  by 
Scott  G.,  state  laws  and  regulations  cannot  be  misinterpreted  and 
misapplied  to  provide  an  excludable  medical  service,  that  is 
unrelated  to  the  attainment  of  maximum  feasible  educational 
benefits,  in  the  guise  of  a  related  service  under  503.1(c). 

Accordingly,  I  find  that  the  regulatory  intent  of  nursing 
services  under  503.1(c)  does  not  comport  with  the  extensive 
expertise  required  by  a  healthcare  professional  to  monitor 
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constantly  Scott  G.'s  breathing  and  ventilator  in  order  to 
maintain  his  life;  such  service  is,  in  fact,  an  excludable 
medical  service;  and  such  service  is  not  intended  to  promote 
maximum  educational  development  in  the  least  restrictive 
environment  pursuant  to  M.G.L.  Ch.  71B  and  the  Regulations  under 
Ch.  766.   Further,  I  find  that  state  law  and  regulations 
concerning  nursing  services  under  "related  services"  are  wholly 
consistent  with,  and  not  broader  than,  the  federal  IDEA 
Regulation  300.13(b) (10) . 

Within  this  discussion  of  state  laws  and  regulations,  I  turn 
to  a  determination  whether  an  interagency  agreement,  entered  into 
by  DOE/BIS  and  DPH/MHS  in  April,  1989  (Exh.  7)  bears  any  legal 
applicability  to  Scott's  request  to  attend  a  day  educational 
program  at  MHS,  that  was  conditioned  by  the  accompaniment  of  "an 
appropriate  licensed  and  trained  healthcare  professional  (or) 
respiratory  therapist"  (Exh.  13). 

Pursuant  to  M.G.L.  Ch.  Ill,  s.  621,  DPH  is  the  general 
supervisor  of  MHS,  and  is  mandated  to  provide  educational 
services  to  handicapped  students  who  are  both  residential  and  day 
students.   Further,  DOE,  through  its  ancillary  BIS,  is 
responsible  for  providing  educational  services  to  students  at  MHS 
under  603  CMR  s.  28.00,  502.10  and  700. 

Under  the  interagency  agreement,  ratified  by  DOE/BIS  and 
DPH/MHS  in  April,  1989,  MHS  "...  is  responsible  to  provide  the 
following  medically  related  services  to  children  admitted  to  this 
facility  by  a  physician's  order:  occupational  therapy,  physical 
therapy;  nursing  services;  medical,  psychological,  and  social 
services;  adaptive  physical  education  and  recreational  therapy; 
speech  therapy;  other  related  medical  services".   An  additional 
term  under  this  agreement  gives  to  MHS's  Board  of  Trustees  the 
right  "to  determine  the  acceptance  and/or  admissions  of  MHS  day 
and  residential  students  to  this  facility". 

Given  the  autonomy  of  MHS  in  setting  its  own  admissions 
criteria,  I  look  to  Regulation  700  under  Ch.  766  to  determine 
whether  it  bears  relevance  to  this  matter.  Regulation  700  states 
in  pertinent  part:  "...  Residential  and  medical  services  for  such 
children  that  have  not  been  recommended  by  the  TEAM  in  accordance 
with  S.  503.1,  shall  be  provided  by  the  state  agency  that 
controls  the  facility..."   The  parties  agree  that  the  TEAM'S 
recommendations,  while  Scott  attended  the  Kennedy  Day  program 
prior  to  his  move  to  NES,  remain  in  place,  and  specifically 
provide  (Exh.  1):   1.   "Due  to  Scott's  complex  and  potentially 
urgent  respiratory  needs,  he  must  be  monitored  at  all  times  by  a 
skilled  staff  person...",  and  2.   "Nursing  and/or  respiratory 
staff  must  be  immediately  available  on-call  to  care  for  Scott 
when  needed". 

Faced  with  the  regulatory  language  in  603  CMR  s.  28.00,  700, 
the  constraints  cited  within  the  interagency  agreement  between 
DOE/BIS  and  DPH/MHS,  and  the  prevailing  TEAM'S  recommendations,  I 
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find  no  legal  authority  to  order  MHS  to  provide  the  trained 
healthcare  professional,  or  respiratory  therapist,  that  Scott 
requires  to  attend  its  day  educational  program. 

However,  I  feel  compelled  to  revisit  Regulation  700,  as  it 
would  require  MHS  to  provide  the  trained  healthcare  professional, 
or  respiratory  therapist,  under  the  "medical  services"  provision 
if  he  were  still  a  residential  student,  as  he  was  from  September, 
1984  to  April,  1988.   In  the  absence  of  testimonial  and 
documentary  evidence  dealing  with  the  current  availability  of 
these  respiratory  services,  I  am  unable  to  conclude  whether 
sufficient  trained  professionals  are  already  in  place  to  serve 
residential  students  who  may  require  them  in  their  day 
educational  programs.   I  find  it  discomforting  that  MHS,  a  state 
facility  and  recipient  of  federal  funds  that  serves  the  first 
priority  of  disabled  children,  draws  a  bar  to  admitting  Scott  to 
its  day  program  unless  he  is  accompanied- by  his  own  trained 
healthcare  professional,  or  respiratory  therapist. 

To  determine  whether  DOE  has  statutory  or  regulatory 
responsibility  to  provide  Scott  G.  with  professional  respiratory 
services  as  a  MHS  day  student,  I  turn  to  Regulation  502.10,  under 
Ch.  766,  that  requires  DOE,  through  BIS,  to  "provide  or  arrange 
for  the  provision  of  programs  for  children  in  need  of  special 
education  who  reside  in  certain  facilities  under  the  control  of 
the  State  Departments  of...  Public  Health".   Clearly,  this 
regulatory  language  limits  DOE's  responsibility  to  students  at 
MHS  to  the  delivery  of  special  education  services.   Further, 
DOE's  constraints  under  the  interagency  agreement  is  reinforced 
by  Regulation  502.10(a) (i)  that  states  that  DOE  "has  no  control 
or  involvement  regarding  admissions  (to  MHS)..." 

Having  found  that  the  services  of  a  healthcare  professional, 
or  respiratory  therapist,  fail  to  qualify  as  a  related  service 
under  Regulation  503.1(c)  to  assist  Scott  to  benefit  from  special 
education,  and  are  excludable  as  a  medical  service,  I  find  the 
DOE  bears  no  legal  responsibility  to  provide  this  service. 

LEGAL  ANALYSIS  OF  SECTION  504  OF  THE  REHABILITATION  ACT  OF  1973 

Under  Section  504  of  the  Rehabilitation  Act  of  1973,  no 
recipient  of  federal  funds  can  discriminate  against  an  "otherwise 
qualified  handicapped  individual...  solely  by  reason  of  his 
handicap..."   29  U.S.C.  s.  794.   Under  the  statute  and  its 
regulations,  34  CFR  Part  104,  Scott  G.  is  a  "qualified 
handicapped  person"  to  whom  Hopedale,  DPH/MHS,  and  DOE/BIS,  as 
receipients  of  federal  funds,  owe  a  duty  of  non-discrimination. 

Regulation  104.33(c)  states  in  pertinent  part:  "...  the 
provision  of  a  free  education  is  the  provision  of  educational  and 
related  services..."   In  the  absence  of  additional  clarifying 
language  dealing  with  "related  services",  I  find  that  Section  504 
is  not  broader  than  the  IDEA,  and  is,  in  fact,  coextensive  with 
Regulation  300.13.   Accordingly,  I  find  that  Scott  G.  has  no 
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legal  claim  under  Section  504,  as  it  is  coextensive  with  the 
IDEA,  which  is  the  controlling  federal  law. 

SUMMARY  FINDINGS 

Based  upon  a  preponderance  of  the  evidence,  and  a  careful 
review  of  contolling  federal  and  state  statutes  and  regulations, 
and  federal  court  decisions,  I  find  that  Scott  G.'s  need  for  an 
appropriate  licensed  and  trained  healthcare  professional,  or 
respiratory  therapist,  to  accompany  him  to  a  day  educational 
program  at  MHS,  is  not  an  educational  related  service,  intended 
to  provide  a  free  appropriate  appropriate  public  education,  with 
maximum  feasible  educational  benefits,  in  the  least  restrictive 
environment,  but  is  an  excludable  medical  service  under  the 
meaning  and  intent  of  a  related  service.   Therefore,  I  find  that 
Hopedale,  DPH/MHS,  and  DOE/BIS  are  not  legally  responsible  to 
provide  this  service. 

Under  these  circumstance,  I  need  not  reach  a  finding  on  the 
matter  of  an  award  for  compensatory  services. 


By  the  Hearing  Officer: 


Phyllis  Ryack 


Dated:       ^jLu  29.  t  99/ 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


MAY  1   1991 


In  re:   Christopher  A. 


BSEA  #  91-0895 


DECISION  ON  MOTION 


After  careful  consideration  of  the  parent's  Motion  to  Vacate 
the  BSEA  decision  of  January  4,  1991,  and  the  parent's  Motion  for 
Summary  Judgment  in  the  above  entitled  matter,  both  submitted  on 
March  19,  1991,  and  Stow's  response  thereto  submitted  on  April 
1,  1991,  it  is  the  determination  of  the  BSEA  that  both  Motions 
should  be  denied  as  untimely  and  inappropriate. 

The  BSEA  decision  and  order  of  January  4,  1991,  is  the  final 
agency  action  in  BSEA  #  91-0895. 


Lindsay 
BSEA 
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aring  Officer 
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* 


iff  J 


*/2  -I  93 


COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Gregory  C, 


B8EA  #  91-0905 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  ch.  71B,  30A,  and 
15,  20  U.S.C.  1401-1461,  29  U.S.C.  794,  and  the  regulations 
promulgated  under  those  statutes.   A  hearing  was  held  in  the 
above-entitled  matter  on  January  9th  and  31st,  and  February  14, 
1991.   Those  present  for  all  or  part  of  the  proceedings  were: 


Darla  J. 

John  Anderson,  Jr. 

Lorraine  Rosenblatt 

Franklin  Tucker 

Elizabeth  Scordamaglia 
Michael  Goodless 

Rita  Schwenzfeier 

Debra  Fidrocki 

Abby  Raelin 

Ann  Callanan 

Allen  Adams 
Caroline  White 

Frank  Giuliano 

Richard  Wells 

Mary  Ellen  Sowyrda 
Barbara  Clurman 

Lindsay  Byrne 


Parent 

Psychologist 

Probation  Officer,  Quincy 

District  Court 

Director  of  Barron  Center, 

Boston  Public  Schools 

CBS  NEWS 

Teacher/Coach,  Milton  Public 

Schools 

Special  Needs  Teacher,  Milton 

Public  Schools 

Special  Needs  Teacher,  Milton 

Public  Schools 

School  Psychologist,  Milton 

Public  Schools 

Adjustment  Counselor,  Milton 

Public  Schools 

Principal,  Milton  High  School 

Director  of  Special  Services, 

Milton  Public  Schools 

Superintendent,  Milton  Public 

Schools 

Sargeant,  Milton  Police 

Department 

Attorney  for  Milton 

Attorney  for  Parent  and 

Student 

Hearing  Officer,  BSEA 


The  official  record  of  the  hearing  consists  of  documents 
submitted  by  the  School,  labelled  S-l  and  S-2,  and  S-4  through  S- 
29,  exhibits  introduced  by  the  Parent  marked  P-l  through  P-20, 
and  approximately  15  hours  of  recorded  oral  testimony.   Written 
closing  arguments  were  received  from  both  parties  by  March  25, 
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1991,  and  the  record  closed  on  that  date. 
ISSUES  -  * 

I.  a)   Whether  Gregory  was  entitled  to  receive  the  services 

outlined  in  his  last  accepted  IEP  pending  resolution  of 
the  disciplinary  issues  in  this  case  pursuant  to  20 
U.S.C.  1415  (e) (3)? 

b)    If  so,  whether  Gregory  is  entitled  to  compensatory 

special  education  as  a  result  of  Milton's  failure  to 
implement  the  last  accepted  IEP? 

II.  Whether  the  502. 4 (i),  502.5,  or  502.6  IEP  proposed  by  Milton 
for  the  period  November,  1990  through  November,  1991,  is 
reasonably  calculated  to  provide  the  maximum  feasible 
educational  benefit  to  the  student  in  the  least  restrictive 
setting? 

PARENT ' S  POSITION 

Gregory  is  a  language  disabled  student  who  has  had  a  history 
of  success  in  a  502.4  resource  room  program,  with  significant 
mainstream  participation,  at  Milton  High  School.   He  has 
exhibited  no  behavioral  and  emotional  difficulties  at  Milton  High 
School,  and  has  made  steady  progress  toward  achievement  of  his 
special  education  goals.   He  made  one  serious  mistake,  not 
related  to  his  special  education  program,  for  which  he  is 
receiving  and  accepting  punishment  from  the  Court.   Milton 
wrongfully  excluded  Gregory  from  participation  in  his  last  agreed 
upon  special  education  placement  as  an  extreme  an  unauthorized 
disciplinary  measure.   The  IEP  proposed  by  Milton  for  1990-1991 
is  based  on  incomplete  information  and  unfounded  fears,  and  is 
unduly  restrictive. 

SCHOOL'S  POSITION 

Gregory  is  a  seriously  emotionally  disturbed  youth  who 
requires  a  highly  structured,  intensely  therapeutic 
behavioral/educational  program  which  is  not  available  at  Milton 
High  School.   He  needs  to  learn  the  behavioral  controls  necessary 
to  prevent  a  repeat  of  the  incident  of  May  31,  1991,  which  posed 
a  significant  risk  of  harm  to  himself  and  to  others.   Milton's 
response  to  the  disciplinary  emergency  was  consistent  with  the 
dictates  of  Honia  v.  Doe,  and  was  not  a  unilateral  change  of 
placement  or  an  expulsion.   Only  an  out-of-district  collaborative, 
private  day  school,  or  residential  treatment  center,  is  equipped 
to  provide  the  type  and  degree  of  psychoeducational  input  Gregory 
requires  to  make  progress  toward  responsible  adulthood. 

♦Other  issues  were  identified  and  argued  by  the  parent,  however, 
there  is  insufficient  information  in  the  record  upon  which  I 
could  base  any  reasonable  conclusions  pertaining  to  those  issues. 
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SUMMARY  OF  THE  EVIDENCE 

1.  Gregory  is  a  seventeen  year  old  Milton  resident.   He 
attended  various  early  childhood  and  elementary  education 
programs  until  1983  when  he  entered  the  Gifford  School,  a  private 
Ch.  766  approved  502.5  placement,  for  remediation  of  behavioral 
and  academic  difficulties.   He  stayed  at  Gifford  for  five  years, 
until  he  was  judged  ready  to  re-enter  the  mainstream.   (P-15,  S- 
30)   By  June,  1988,  Gregory's  behavioral  difficulties  were  under 
control.   The  TEAM  agreed  that  placement  in  a  language-based 
resource  room  program  at  Milton  High  School  would  be  appropriate 
for  him.   (Raelin,  Schwenzfieir,  White) 

2.  In  formal  psychological  testing  Gregory  has  consistently 
functioned  in  low-average  range.   He  has  particular  difficulty 
with  language-based  tasks  and,  as  a  result,  has  significant 
academic  delays.   (P-l,  P-18,  S-l)   He  works  best  in  a  structured 
setting  with  clearly  defined  academic  and  behavioral 
expectations.   His  independent  reading  is  at  a  5th  grade  level, 
but  an  8th-9th  grade  instructional  level  is  appropriate  for  him. 
He  is  able  to  do  mainstream  high  school  work  with  support  from 
the  resource  room  teacher.   (Schwenzf ieier) 

3.  Gregory  entered  Milton  High  School  in  September  1988,  on  a 
502.9  IEP.   His  special  education  program  consisted  of  academic 
instruction  in  the  language-based  classroom,  academic  support  in 
the  resource  room,  and  language  therapy.   (Schwenzfieir)   There 
was  no  behavioral  or  emotional  component  to  the  program.   Group 
counseling  was  offered  to  Gregory,  but  he  declined  to  participate, 
(Callanan,  Fidrocki,  Jackson)   Gregory  made  a  good  adjustment  to 
the  Milton  High  School.   He  achieved  grades  of  A  and  B  in  all  his 
classes.   (Schwenzfieir,  S-29)   He  actively  participated  in  Team 
sports,  observing  all  conduct,  practice,  and  academic  achievement 
rules  in  order  to  be  a  member  in  good  standing.   (Goodless) 
Gregory  was  not  referred  for  any  disciplinary  action  to  the 
principal  during  the  1989-1990  school  year,  nor  was  his  parent 
notified  of  any  behavioral  concerns.   (Adams,  Jackson)   At  the 
end  of  the  year  the  TEAM  recommended  that  Gregory's  mainstream 
component  be  increased  for  his  10th  grade  year. 

4.  In  September  1989,  Gregory  entered  the  10th  grade  pursuant 
to  a  502.4  IEP.   (P-19)   The  student  profile  does  not  mention  any 
behavioral  or  emotional  issues.   The  educational  services  center 
on  remediation  of  academic  difficulties.   In  line  with  the  TEAM'S 
recommendation,  Gregory  spent  more  time  in  mainstream  academic 
classes,  including  math  in  which  he  received  a  student  of  the 
quarter  award.   He  continued  to  receive  grades  of  A  and  B  in  all 
his  classes  and  was  placed  on  the  honor  roll.   (P-13,  P-14) 
Teacher  comments  on  his  progress  reports  throughout  the  year 
included:   "Good  work  habits",  "Excellent  class  attitude",  "Seeks 
extra  help",  "Pride  in  doing  well",  "Pleasure  to  have  in  Class." 
(S-29)   Gregory  participated  in  the  weekly  group  counseling 
available  to  students  in  the  language-based  class.   Ms.  Callanan, 
the  group  leader,  testified  that  Gregory  had  no  difficulties  with 
judgment,  impulsivity,  adult  or  peer  relations.   She  also  stated 


i/3-/  ?C 


that  Gregory  did  not  use  the  group  as  a  positive  counseling 
experience,  though  she  did  not  refer  him  for  alternate  or  more 
intensive  therapeutic  services.   (Callanan) 

Teachers  noted  an  attitude  change  in  the  late  winter  and 
early  spring  of  1990,  though  his  in-class  distractibility  was 
amenable  to  simple  teacher  re-direction.   (Schwenzfieir)   Gregory 
presented  as  less  communicative  and  less  motivated  than  he  had 
been  in  the  fall.   He  continued  to  complete  all  his  homework  and 
attended  classes.   He  was  not  disrespectful  to  teachers  and  was 
not  involved  in  any  fights  at  Milton  High  School.   He  followed 
all  conduct  and  academic  achievement  regulations,  permitting  him 
to  be  an  active  participant  in  Milton  High  School  Team  sports. 
He  posed  no  discipline  problems  in  the  cafeteria.   He  was  never 
refered  to  the  principal  for  discipline.   His  mother  was  not 
notified  of  any  behavioral  concerns  the  Milton  High  School  staff 
had.   There  were  no  plans  during  the  1990  Spring  semester  to  re- 
evaluate Gregory's  learning  needs,  to  reassess  the  appropriateness 
of  his  502.4  placement,  or  to  recommend  more  intensive  services. 
(Schwenzfieir,  Fidrocki,  Raelin,  Goodless,  Adams,  White) 

5.  On  May  2,  1990,  Gregory  was  the  object  of  an  in-school 
assault  by  three  non-students.   The  identity  of  the  assailants, 
the  motivation  for  the  assault,  and  the  method  of  unauthorized 
entry,  are  all  unknown.   (S-27,  Jackson,  Rosenblatt) 

6.  On  May  31,  1990,  Gregory  was  arrested  at  the  end  of  the 
school  day  on  Milton  High  School  property,  and  charged  with 
unlawful  possession  of  a  firearm.   Search  incident  to  arrest 
yielded  a  weapon  and  ammunition.   A  search  of  the  school  premises 
did  not  uncover  any  other  contraband.   (Jackson,  Adams,  Goodless) 

Mr.  Adams,  principal  of  Milton  High  School,  notified 
Gregory's  mother  immediately  by  telephone  of  his  suspension  from 
school.   (Adams,  Jackson)   Superintendent  of  Schools  Giuliano 
wrote  to  Gregory  the  next  day  notifying  him  that  he  was  barred 
for  an  indefinite  period  of  time  from  the  premises  of  Milton  High 
School  (P-10).*   The  parties  attempted  to  have  a  due  process 
hearing  concerning  the  suspension  on  June  6,  1990,  but  prior 
commitments  of  their  respective  counsel  caused  a  postponement 
until  June  18,  1990.   (P-8,  Jackson,  White,  Adams)   In  the 
interim,  Gregory  received  tutoring  at  home  to  prepare  for  his 
final  biology  exam. 

*The  Milton  High  School  Handbook  sets  out  the  disciplinary  rules 
and  the  procedures  to  be  followed  when  infractions  occur.   (See 
P-17) .   These  include  a  suspension  from  school  of  from  1  to  5 
days  for  possession  of  illegal  and  dangerous  weapons.   There  is  a 
section  concerning  expulsion  from  school  which  provides  for  a 
formal  hearing  before  the  school  committee,  but  does  not  indicate 
grounds  for  any  such  expulsion  referral. 


43-/97 


On  June  18,  1990,  the  parties  and  their  lawyers  met.   In 
lieu  of  a  formal  suspension  finding,  the  parties  agreed  that 
Gregory  would  have  an  independent  psychiatric/psychological 
evaluation,  and  that  the  TEAM  would  reconvene  to  consider  the 
results  of  the  evaluation.   The  parties  also  agreed  that  Gregory 
would  continue  to  receive  tutoring  outside  of  Milton  High  School, 
pending  a  reconvening  of  the  TEAM.   (S-7,  S-16)   It  is  not  clear 
whether  Gregory's  parent  was  advised  that  she  could  request  a 
hearing  on  the  issue  of  the  appropriate  interim  educational 
placement  for  Gregory.   (Jackson,  White,  Adams)   The  school  did 
not  request  a  determination  of  need  for  an  emergency  change  of 
placement  pursuant  to  Ch.  766  Reg.  327.   (White)   No  IEP  was 
developed  to  reflect  the  home  tutoring  program.   Neither  did  the 
school  obtain  judicial  permission  to  extend  a  disciplinary 
suspension  beyond  ten  days.   (White) 

7.  During  the  summer,  1990,  Gregory  attended  a  residential 
sports  camp.   There  is  no  evidence  that  the  camp  was  contacted  by 
Milton  High  School  staff  with  their  concerns  about  Gregory's 
behavior.   There  is  no  evidence  that  Gregory  had  any  behavioral 
or  disciplinary  difficulties  at  camp. 

8.  Throughout  the  Fall,  1990,  Milton  Public  School  provided 
individual  tutoring  to  Gregory  to  help  him  keep  up  with  his 
regular  coursework.   The  tutoring  took  place  either  at  Gregory's 
home  or  at  the  public  library.   The  tutors  were  not  advised  of 
Gregory's  arrest,  nor  of  the  concerns  of  Milton  High  School  staff 
about  Gregory's  potential  dangerousness.   (Adams,  White,  Kearney, 
Goodless,  S-2  3) 

9.  In  September,  1990,  Gregory  underwent  a  psychological 
evaluation  by  Margaret  Witecki  (S-2)  and  a  psychiatric  evaluation 
by  Dr.  Donna  Norris  (S-l)   There  is  nothing  remarkable  in  these 
reports  and  the  observations  are  consistent  with  prior  evaluators 
and  teachers.   The  evaluators  found  that  while  Gregory  was 
"emotionally  constricted,"  there  was  no  evidence  of  major 
psychopathology.   Dr.  Witecki  reported  that  Gregory's: 

"verbal  thinking  is  concrete  and  functional  rather  than 
abstract  . . .  [his]  persistance  and  capacity  to  pace 
himself  on  non-verbal  tasks  suggested  a  positive 
response  to  special  education  efforts,  as  he  exhibited 
some  of  the  compensatory  strategies  frequently  taught 
in  special  education  settings."   (s-2) 

The  independent  evaluators  recommended  that  Gregory  attend  a 
structured  program  with  specialized  academic  services  and  a 
psychotherapeutic  component.   (S-l  and  S-2) 

10.  The  TEAM  reconvened  on  November  7,  1990,  shortly  after  the 
independent  evaluations  reports  were  issued.   Neither  Dr.  Norris 
nor  Dr.  Witecki  attended  the  TEAM  meeting.   Gregory's  mother 
requested  that  Gregory  return  to  his  previous  502.4  placement 
within  Milton  High  School.   Milton  staff  stated  their  belief  that 
Gregory  required  more  intensive  psychotherapeutic  services  than 
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were  available  within  Milton,  and  recommended  that  he  attend  an 
out-of -district  placement.   (Jackson,  White) 

The  next  day,  counsel  for  Milton  wrote  to  the  family's 
lawyer  offering  "a  comprehensive  behavioral/educational  program 
for  Gregory  outside  of  Milton  High  School."   (S-8)   An  IEP  soon 
followed,  designating  placement  in  a  "502. 4(i),  502.5,  or  502.6." 
(S-6)   The  IEP  contains  statements  and  recommendations  taken 
solely  from  the  reports  of  Drs.  Norris  and  Witecki.   It  does  not 
reflect  the  testing,  observations,  or  recommendations  of 
teachers,  coaches,  counselors  and  tutors,  who  worked  closely  with 
Gregory  during  the  prior  two  and  one  half  years.   (S-6) 

By  November  15,  1990,  Milton  sent  referral  packets, 
including  a  sanitized  copy  of  the  proposed  IEP  (S-6)  to  sixteen 
special  education  programs  located  outside  of  Milton  proper.  (S-4) 
No  substantial  evidence  concerning  any  of  these  programs  was 
presented  at  the  hearing. 

11.  The  parent  requested  a  formal  hearing  from  the  BSEA  on 
November  26,  1990.   The  matter  was  set  for  hearing  on  December 
17,  1990.   At  the  same  time  the  parent  filed  a  complaint  in  the 
Superior  Court,  requesting  a  preliminary  injunction,  directing 
Milton  to  permit  Gregory  to  attend  his  last  agreed  upon  special 
education  program  at  Milton  High  School.   (P-9)   The  parties 
agreed  to  hold  the  BSEA  hearing  in  abeyance,  pending  a  decision 
on  the  preliminary  injunction.   The  injunction  issued  on 
December  14,  1990.   Milton  filed  a  request  for  interlocutory 
review  by  the  Massachusetts  Appeals  Court  on  December  20,  1990. 
(S-12)   The  petition  for  review  was  denied  on  December  28,  1990. 
The  BSEA  hearing  was  then  scheduled  to  begin  on  January  2,  1991, 
the  first  day  of  the  second  semester  at  Milton  High  School. 
Since  the  parent  had  been  out-of-town  and  unable  to  properly 
prepare  for  the  hearing,  the  hearing  was  postponed  until  and 
began  on  January  9,  1991. 

12.  Gregory  re-entered  Milton  High  School  on  January  2,  1991, 
pursuant  to  the  Preliminary  Injunction  issued  by  the  Superior 
Court.   He  attends  school  under  severe  restrictions  on  movement 
and  association,  including  one-to-one  adult  supervision  at  all 
times,  pat-down  searches  at  home  prior  to  leaving  for  school, 
special  transportation,  isolated  and  supervised  restroom  and 
lunch  facilities,  and  special  times  for  class  changes.   (S-14, 
15,  22)   Though  other  students  attending  Milton  High  School  have 
been  convicted  of,  or  are  awaiting  disposition  of,  charges  of 
serious  criminal  offenses,  none  are  under  movement  and 
associational  restraints  similar  to  those  imposed  upon  Gregory. 
(Adams,  Giuliano)   He  receives  the  type  of  special  education 
services  outlined  in  the  last  agreed  upon  IEP,   (P-19)  though 
some  of  the  content  and  the  schedule  hve  been  modified  to  reflect 
the  11th  grade  curriculum.   (Schwenzf ieir) 

13.  After  disposition  of  juvenile  charges  arising  from  the  May 
31,  1990,  incident  at  Milton  High  School,  Gregory  is  required  to 
perform  250  hours  of  unsupervised  community  service  and  meet  with 
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his  probation  officer  once  per  month.   According  to  Probation 
Officer  Lorraine  Rosenblatt,  Gregory  has  been  compliant  and  has 
exhibited  no  disruptive  or  disturbing  behavior  in  the  community. 

FINDINGS  AND  CONCLUSIONS 

There  is  no  dispute  that  Gregory  is  a  student  with  special 
learning  needs,  as  defined  by  M.G.L.  ch.  71B,  and  20  U.S.C.  1401 
et  sea. ,  and  is  thus  entitled  to  receive  a  free,  appropriate 
public  education.   The  dispute  here  centers  on  the  type  and 
extent  of  Gregory's  special  education  needs,  and  the 
characteristics  of  an  appropriate  educational  program  for  him. 
After  thorough  review  of  all  the  evidence  presented  in  this 
matter,  and  careful  consideration  of  the  arguments  of  counsel  for 
both  parties,  it  is  my  determination  that  the  1990-1991  IEP 
proposed  by  Milton  in  November,  1990,  is  not  appropriate  to  meet 
Gregory's  learning  needs  in  the  least  restrictive  setting. 
Indeed,  the  preponderance  of  the  evidence  points  to  the 
conclusion  that  the  chief  characteristic  Milton  relied  upon  in 
"selecting"  a  special  education  program  for  Gregory  was  not  its 
capacity  for  academic  remediation,  nor  its  psychotherapeutic 
milieu,  nor  even  its  sports  program,  but  was  in  fact  its  location 
outside  Milton.   This  case  raises  troubling  questions  about 
Milton's  capacity  to  properly  evaluate  its  students,  to  follow 
regulations  and  guidelines  concerning  IEP  development  and 
implementation,  and  to  provide  individualized  educational 
programming,  based  on  documented  student  needs.   Moreover,  in  the 
course  of  this  hearing  I  found  many  witnesses  exhibiting  a 
startling  lack  of  candor,  and  a  disturbing  tendency  to  base 
recommendations  and  opinions  on  incomplete  information, 
misinformation,  and  prejudice.   It  is  clear  that  last  spring  was 
a  difficult  time  for  Milton  High  School.   A  series  of  violent 
incidents,  some  involving  Gregory  and  some  not,  contributed  to  an 
atmosphere  of  confusion  and  fear.   (See  testimony  of  White, 
Giuliano,  S-28) .   I  found  many  of  the  participants  at  the 
hearing  unable  to  look  beyond  the  context  to  the  individual 
student.   As  a  result,  I  rely  most  heavily  in  this  decision  on 
Gregory's  own  behavior  to  tell  me  about  the  appropriateness  of 
the  proposed  educational  placement. 

For  two  school  years  Gregory  attended  Milton  High  School 
under  a  502.4  IEP  with  increasing  mainstream  contact.   He  made 
slow,  but  steady,  progress  in  all  academic  areas.   He  worked 
diligently,  had  a  good  attitude  and  work  habits,  participated  in 
class  and  competitive  athletics.   Even  though  a  special  needs 
student,  Gregory  achieved  mainstream  academic  honors.   He  was 
never  identified  as  emotionally  or  behaviorally  disordered.   He 
was  never  suspended.   He  was  never  referred  to  the  principal,  or 
to  his  parent,  for  discipline.   His  teachers  never  recommended 
more  intensive  special  education  services,  a  more  restrictive 
educational  setting,  or  even  a  change  in  focus  from  the  language- 
based  learning  disabilities  classes  he  attended.   (P-19,  P-13,  P- 
14,  S-26,  S-29;  Jackson,  Adams,  Ridrocki,  Raelin,  Schwenzf ieir, 
Goodless,  White)   Based  on  this  evidence  I  must  conclude  that  the 
502.4  program  was  appropriately  meeting  Gregory's  special 
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education  needs.   No  change  in  service  or  placement  was 
recommended  or  requested  by  anyone  associated  with  Gregory  during 
the  1988-1989  or  1989-1990  school  years. 

Then,  in  an  already  tense  community  environment,  Gregory 
made  the  very  serious  mistake  of  purchasing  a  gun  and  bringing  it 
onto  Milton  High  School  property.   For  the  six  months  following 
his  suspension  from  school  for  that  offense,  Gregory  participated 
in  competitive  group  activities,  individual  tutoring,  informal 
community  activities,  and  formal  community  service,  all  without 
constant  adult  supervision  and  without  any  recorded  disruptive  or 
dangerous  behavior.   He  continued  to  make  slow,  steady  academic 
progress.   (Kearney,  Goodless,  Rosenblatt,  Jackson)   There  is  no 
evidence  here  of  a  pattern  of  potentially  dangerous  behavior, 
repeated  instances  of  assaultive  or  self-abusive  behavior,  a 
history  of  academic  failure,  or  any  other  factors,  which  would 
warrant  an  emergency  change  of  educational  placement.   (See  Ch. 
766  Reg.  327)   Neither  is  there  persuasive  evidence  that 
Gregory ■ s  documented  needs  for  academic  support  and  language 
skill  remediation  were  not  being  met  in  the  mainstream 
environment,  or  that  his  academic,  behavioral,  or  emotional  needs 
were  so  severe  as  to  require  placement  in  the  most  restrictive  of 
educational  settings.   (See  Ch.  766  Reg.  502. 4(i),  501.5  502.6) 

Nevertheless,  when  Milton  reconvened  the  TEAM  in  November, 
1990,  it  did  so  to  develop  an  IEP  for  an  out-of-district 
placement.   (White)   Milton  argued  that  the  502.4  placement  must 
have  been  inappropriate  for  Gregory  or  he  would  not  have  become 
involved  with  firearms.   Neither  life  nor  education  is  that 
simple.   There  is  no  evidence  to  suggest  that  Gregory  was 
reacting  to  his  special  education  placement,  or  out  of  any 
special  education  needs,  when  he  purchased  the  gun.   Milton 
argued  that  the  independent  psychiatric  and  psychological 
evaluators,  Drs.  Norris  and  Witecki,  strongly  recommended  a  self- 
contained  psychotherapeutic  educational  setting,  which  could  not 
be  provided  within  the  public  school.   I  note  that  these 
evaluators  had  extremely  limited  contact  with  Gregory,  incomplete 
access  to  his  prior  history,  and  no  demonstrated  knowledge  of  his 
then  current  special  education  program  or  of  the  school 
placement (s)  planned  by  Milton.   I  give  their  recommendations 
very  little  weight  as  a  result.   Even  so,  I  do  not  read  their 
findings  or  observations  to  support  a  blanket  recommendation  for 
any  out-of-the  mainstream  placement.   And  I  find  Milton's  reliance 
in  drafting  the  proposed  1990-1991  IEP  on  exerpted  observations 
from  the  Norris/Witecki  reports,  to  the  exclusion  of  all  other 
available  evidence  of  Gregory's  functioning,  to  be  contrary  to 
the  federal  and  state  special  education  mandates  and  to  be  poor 
educational  practice. 

Milton  also  argued  that  Gregory's  dangerous  behavior 
required  placement  outside  Milton  for  his  own  protection  and  for 
the  protection  of  the  other  students  at  Milton  High  School. 
Apart  from  his  serious  error  of  judgment  last  year  in  bringing  a 
gun  into  school,  I  find  no  other  support  in  the  record  for  the 
characterization  of  Gregory  as  a  dangerous  person.   Further,  a 
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school  system  is  required  to  develop  an  IEP  for  a  student  based 
on  that  student's  individual  learning  style,  learning  needs,  and 
learning  goals.   Protection  of  other  students,  while 
unquestionably  a  valid  school  concern,  does  not  provide  the 
educational  foundation  for  an  individual  student's  IEP.   Milton's 
IEP  offer  of  a  range  of  unidentified  out-of-district  options 
(S-6,  S-8)  clearly  indicates  that  Milton's  goal  was  removing 
Gregory  from  Milton,  rather  than  on  developing  the  least 
restrictive,  individually  tailored  educational  plan  appropriate 
for  him.   There  is  nothing  about  the  process  or  the  substance  of 
the  proposed  1990-1991  IEP  for  Gregory  which  I  can  find  to  be 
appropriate  or  consonant  with  federal  and  state  regulations 
concerning  IEP  development. 

Turning  to  the  issue  of  whether  Gregory  should  have  received 
home  tutoring  between  the  time  of  his  suspension  from  school  on 
May  31,  1990,  and  the  time  he  re-entered  Milton  High  School  on 
January  2,  1991,  pursuant  to  the  Court  Order,  I  am  reluctant  to 
disturb  the  agreement  of  the  parties  in  this  area.   The 
preponderance  of  the  evidence  indicates  that  the  parties  intended 
that  Gregory  remain  out  of  school,  though  current  in  his  academic 
work,  until  an  assessment  of  any  need  for  a  change  in  educational 
placement  could  be  completed.   (S-16,  S-7,  Jackson,  White)   It  is 
unlikely  that  anyone  envisioned  that  six  months  would  elapse 
before  some  resolution  could  be  achieved.   Both  parties  were 
represented  by  attorneys  and  could,  at  any  time,  have  requested 
that  the  BSEA  determine  the  appropriate  educational  program  for 
Gregory.   That  neither  party  did  so  evinces  some  acquiesence  in 
the  out-of -school  placement.   An  award  of  compensatory 
educational  services  is  not  warranted  on  these  facts.   However, 
Gregory's  educational  achievement  should  be  carefully  assessed, 
given  his  lengthy  absence  from  school,  to  determine  his  readiness 
for  graduation  from  Milton  High  School. 

ORDER 

The  1990-1991  502. 4 (i),  502.5,  or  502.6  IEP  proposed  by 
Milton  is  not  appropriate  to  meet  Gregory's  special  education 
needs  in  the  least  restrictive  setting.   The  TEAM  shall  reconvene 
within  twenty  days  of  receipt  of  this  decision  to  develop  an  IEP 
consistent  with  the  findings  herein.   The  BSEA  will  retain 
jurisdiction  of  this  matter  for  the  remainder  of  the  1990-1991 
school  year  to  monitor  the  parties'  compliance  with  this  order. 


Lindsay  ByBne,  Hearing  Of fie 
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VS 


COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 
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In  re:   Mark  D. 


BSEA  #91-1013 


DECISION 

This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Ch.  71B,  30A,  20  U.S.C.  1401  et  seq.  and  to  the  regulations 
promulgated  pursuant  to  such  statutes. 

A  hearing  on  the  above-numbered  case  was  held  on  January  7, 
8,  1991  at  the  Arlington  Public  High  School  in  Arlington,  MA. 
Prior  to  completion  of  the  case,  Mark  relocated  to  Harvard,  MA. . 
A  settlement  was  reached  between  Mrs.  M.  and  the  Harvard  Public 
Schools,  (hereafter,  Harvard),  the  local  school  of  Mark's  new 
residence.   On  June  10th,  1991,  the  hearing  officer  received 
notice  that  Mark  had  returned  to  Arlington,  and  that  the  parent 
requested  a  reconvening  of  the  hearing  in  order  that  a  decision 
be  rendered  as  to  Arlington's  responsibilities  to  Mark.   After 
assessing  the  need  to  reconvene,  the  hearing  officer  ordered  a 
reconvening  of  the  hearing  on  July  16,  1991.   At  the  request  of 
both  parties,  the  record  remained  open  until  July  19th,  1991  for 
receipt  of  oral  closing  argument.   Counsel  for  Arlington  Public 
Schools  appeared  on  such  date  to  deliver  her  closing  argument; 
Mrs.  M.  notifed  the  hearing  officer  that  she  chose  not  to  deliver 
a  closing  argument. 

Persons  present  for  the  hearing  in  January,  1991  were: 


Mrs.  M. 

Brian  D. 

Steven  D. 

Mark  Robbins,  M.D. 

Maurice  Rocheleau 

Marilyn  Bisbicus 

Kevin  Giroux 

Michelle  Welch 

Valerie  Laabs 
Michael  McCabe 


Sandra  Sherwood 


Mother  of  Mark  D. 

Brother  of  Mark  D. 

Brother  of  Mark  D. 

Psychiatrist,  New  England  Memorial  Hospital 

Social  Worker,  DSS 

Special  Education  Administrator,  Arlington 

Public  Schools 

Regular  Education  Teacher,  Thompson  School, 

Arlington  Public  Schools 

Psychologist,  Thompson  School,  Arlington 

Public  Schools 

Social  Worker,  Arlington  Public  Schools 

Principal,  Thompson  School,  Arlington  Public 

Schools 

BSEA  Hearing  Officer 


Present  on  July  16th,  1991,  were: 
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Mrs.  M.  Mother  of  Mark  D. 

Mark  D.  Student 

Brian  D.  Brother  of  Mark  D. 

Steven  D.  Brother  of  Mark  D. 

Marilyn  Bisbicus    Special  Education  Administrator,  Arlington 

Public  Schools 
Miriam  Freedman     Attorney  for  Arlington  Public  Schools 
Rebecca  Bryant      Observer 
Michael  McCabe      Principal,  Thompson  School,  Arlington  Public 

Schools 
James  McCauliff     Student  Services  Director,  Harvard  Public 

Schools 
Barbara  Fischer-Long  Principal,  Hardy  School,  Arlington  Public 

Schools 

Sandra  Sherwood     BSEA  Hearing  Officer 


ISSUES 

I.  Whether  Arlington's  proposed  program  is  comparable  to 
Harvard's  502.3  prototype  IEP; 

II.  Whether  Arlington's  proposed  502.3  prototype  program 
maximizes  Mark's  educational  development  in  the  least  restrictive 
setting;  if  not, 

III.  Whether  Harvard's  502.3  prototype  program  maximizes  Mark's 
educational  development  in  the  least  restrictive  setting. 


PARENT ' S  POSITION 

In  January,  1991,  Mrs.  M.'s  position  was  that  her  son,  Mark, 
required  a  residential  educational  program  in  order  to  maximize 
his  development,  and  that  such  was  necessary  because  of  his 
emotional  condition.   In  July,  1991,  although  Mrs.  M.  declined  to 
provide  an  amended  opening  statement,  she  did  indicate  in  a 
preliminary  motion  heard  on  July  16,  1991,  that  her  position  had 
changed,  that  Mark  required  a  502.3  prototype  placement,  and  that 
such  should  be  provided  in  the  Harvard  Public  Schools  in  order  to 
maximize  Mark's  educational  development.   She  informed  the 
hearing  officer  that  she  intended  to  rely  on  the  documents  and 
testimony  already  offered  into  evidence  on  January,  7,  and  8, 
1991  to  support  her  position.   She  therefore  rested  her  case  at 
the  beginning  of  the  July  16th,  1991  hearing. 

SCHOOL'S  POSITION 

In  January,  1991,  Arlington's  position  was  that  their 
proposed  502.2  prototype  IEP  developed  from  the  November,  28, 
1990  TEAM  meeting  appropriately  addressed  Mark's  special 


education  needs,  but  that  the  TEAM  should  reconvene  in  order  to 
consider  new  information  resulting  from  Mark's  December,  1990 
hospitalization.   By  July,  1991,  events  had  transpired.   Now, 
Arlington's  position  is  that  its  proposed  502.3  prototype 
placement  at  the  Hardy  School  is  comparable  to  Harvard's  502.3 
prototype  program  and  that  such  program  maximizes  Mark's 
educational  development  in  the  least  restrictive  setting. 
Further,  Arlington's  position  is  that  a  program  in  Harvard  is 
more  restrictive  for  Mark,  due  to  its  distance  from  home,  and  is, 
for  this  reason,  not  appropriate  for  Mark. 


STATEMENT  OF  THE  FACTS 


1.  Mark  D.  is  a  ten  year  old  boy  who  is  intelligent,  who  has 
grade  level  or  above  grade  level  academic  skills,  who  has  some 
graphomotor  skill  deficits,  deficits  in  his  problem  solving 
abilities,  and  some  organizational  deficits.   (Parent  Exh.  11, 
School  Exh.  33,  35)   Finally,  Mark  has  some  social/emotional 
problems,  the  degree  to  which  the  parties  are  in  dispute. 
(Testimony  of  Robbins,  Brian  and  Steven  D. ,  McCabe,  Giroux) 
However,  the  parties  do  not  dispute  that  Mark  requires  a  502.3 
prototype  program  in  order  to  address  his  social/emotional 
problems  as  well  as  his  academic  difficulties.   They  do  not 
dispute  that  he  should  be  provided  academics  in  the  regular 
education  setting,  where  team  teaching  is  provided  with  a  regular 
education  and  special  education  teacher  for  part  of  the  day, 
where  he  is  provided  a  special  education  support  class  daily 
wherein  academic  support  and  organizational  skill  development  can 
be  addressed.  (School  Exh.  26,  the  IEP  agreed  upon  by  Mrs.  M. ; 
Testimony  of  Bisbicus) 

2.  Mark  has  attended  the  Arlington  Schools  since  kindergarten  as 
a  regular  education  student:  he  attended  the  Bishop  School 
through  third  grade,  and  then  transferred  to  the  Thompson  School 
for  the  1989  -  1990  fourth  grade.   In  November  of  that  year,  he 
moved  to  Florida  where  he  apparently  had  a  successful  experience. 
(School  Exh.  28,  41) 

In  September,  1990,  Mark  returned  to  Arlington  for  his  fifth 
grade  and  reenrolled  in  the  Thompson  School  as  a  regular 
education  student.   The  parties  dispute  the  success  of  this 
experience.   In  September,  1990,  Mrs.  M.  requested  that 
evaluations  be  conducted  for  she  was  very  concerned  about  his 
emotional  condition,  asserting  that  he  had  attempted  suicide, 
lacked  self-confidence,  and  had  no  friends  in  school.   While  the 
evaluations  were  being  conducted,  Arlington  verbally  offered  Mark 
counseling  and  diagnostic  services.   (Testimony  of  Mr.  McCabe) 
Evaluations  were  in  fact  conducted  by  the  Thorn  Clinic  in  October, 
1990.   (School  Exh.  35  -  38,  Parent  Exh.  9  -  12)   On  November  15, 
Mrs.  M.  requested  that  Arlington  convene  a  TEAM  in  order  to 
consider  the  Thorn  Clinic  reports  and  to  develop  an  appropriate 
IEP.  (Parent  Exh.  5)   On  the  same  date  and  again  on  November  20, 
1990,  Mrs.  M.  requested  an  emergency  TEAM  meeting,  stating  that 


Arlington  had  the  Thorn  Clinic  reports  necessary  to  determine  his 
educational  needs,  and  further  stated  that  Mark  was  in  serious 
jeopardy  of  self-inflicted  injury  if  he  remains  in  his  current 
school  placement.   (Parent  Exh.  6,  7)   Arlington  convened  a  team 
on  November  28,  1991  in  order  to  determine  Mark's  educational 
needs  and  developed  a  November,  1990  -  November  1991  502.2 
prototype  IEP  calling  for  services  at  the  Thompson  School. 
(School  Exh.  33)   Mrs.  M.  rejected  this  IEP  on  December  20,  1990 
and  requested  a  hearing  before  the  Bureau  of  Special  Education 
Appeals. 

On  November,  29,  1990,  Mark  was  hospitalized  at  the  New 
England  Memorial  Hospital  because  of  suicidal  ideations  and  a  cut 
to  his  wrist  with  broken  glass.   (Parent  Exh.  3)   He  remained 
there  until  early  January,  1991. 

In  January,  1991,  Mark  was  placed  in  a  foster  home  in 
Harvard,  Ma.,  thereby  transferring  the  special  education 
responsibilities  to  the  Harvard  Public  Schools.   He  received  in 
home  tutorial  services  for  approximately  a  month.   From  February 
18th,  1991,  he  attended  Harvard  until  the  end  of  the  school  year 
pursuant  to  a  February,  1991  -  February,  1992  502.3  prototype  IEP 
which  was  agreed  upon  by  Mrs.  M. .  (School  Exh.  26)   By  both 
parties*  account,  Mark's  experience  in  Harvard's  502.3  prototype 
program  was  successful.   (Testimony  of  McCauliff,  Bisbicus) 

In  June,  1991,  Mark  returned  to  Arlington;  Mrs.  M.  informed 
Arlington  of  such.   On  July  9,  1991,  Arlington  offered  to  provide 
Mark  a  comparable  502.3  prototype  IEP  at  Arlington  as  required 
under  the  Massachusetts  regulations,  ss  332,  and  to  convene  a 
TEAM  prior  to  September  to  discuss  any  necessary  modifications 
to  such  IEP.  (School  Exh.  22)   On  June  10,  the  hearing  officer  in 
this  case  received  Mrs.  M. 's  response  to  such  offer  by  requesting 
that  the  above-numbered  hearing  be  reopened.   Although  Mrs.  M. 
offered  no  amended  opening  statement  on  July  16,  1991,  she  did 
make  it  clear  in  a  preliminary  motion  that  she  disputed  the 
comparability  of  Arlington's  program,  and  that  Harvard's  program 
was  the  program  which  would  maximize  Mark's  educational 
development  in  the  least  restrictive  setting.  She  further  made  it 
clear  that  she  no  longer  asserts  Mark's  need  for  a  residential  or 
a  day  school  placement  in  order  to  maximize  his  educational 
development  in  the  least  restrictive  setting.   Arlington  asserts 
that  its  program  is  comparable  to  Harvard's  program,  and  that  it 
addresses  Mark's  educational  needs  so  as  to  maximize  his 
educational  development  in  the  least  restrictive  setting. 
(School's  Opening  Statement,  July  16,  1991) 


FINDINGS  AND  CONCLUSIONS 

I.   I  find  that  Arlington  Public  Schools'  proposed  502.3 
prototype  program,  as  modified  below,  is  comparable  to  the 
Harvard  Public  Schools'  502.3  prototype  program,  as  follows: 

1.   There  is  substantial  agreement  as  to  Mark's  strengths  and 
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weaknesses,  his  academic  skill  levels,  and  his  cognitive 
abilities.   That  is,  he  is  of  high  average  intelligence,  he  has 
academic  skills  that  are  at  or  above  grade  level.   He  has  self- 
esteem  issues  that  result  in  his  giving  up  very  easily  if  he 
fails  in  a  task,  he  has  difficulty  with  graphomotor  output, 
rendering  writing  laborious  for  him  and  interfering  with  written 
homework.   His  math  skills  are  at  or  above  grade  level,  although 
he  has  some  difficulty  with  retrieving  math  facts.   He  has  a 
learning  style  where  he  can  overfocus,  making  it  difficulty  for 
him  to  keep  up  with  assignments,  complete  home  work,  and  related 
organizational  difficulties.  (Parent  Exh.  10,  11,  12,  School  Exh. 
32) 

In  contrast  to  such  agreement,  the  parties  are  in  sharp 
disagreement  as  to  Mark's  emotional  condition,  the  parent 
believing  Mark  is  susceptible  to  being  suicidal  and  has  severe 
problems  with  self-esteem  and  with  making  friends,  and  the  school 
believing  that  he  is  not  suicidal  and  has  much  milder  problems  in 
the  areas  of  self-esteem  and  making  friends.   (Testimony  of 
Robbins,  Steven  D. ,  Brian  D. ,  Girough,  McCabe) 

I  note  first,  that  regardless  of  which  view  is  taken,  both 
agree,  essentially,  to  the  services  needed  for  Mark;  that  is,  a 
502.3  prototype  program,  as  delineated  by  Harvard's  IEP.   So  one 
must  therefore  ask  as  to  the  significance  of  the  differing  views. 
Indeed,  I  find  it  significant,  for  it  underlies  whether  Arlington 
is  appropriately  aware  of  Mark's  emotional  status  and  can  be 
trusted  to  ensure  Mark's  safety  and  to  provide  for  his 
educational  needs,  even  as  they  may  change  abruptly.   For  this 
reason,  the  dispute  is  an  important  one.   Certainly,  no  one  would 
disagree  as  to  the  need  for  a  school  being  aware  of  a  child's 
mental  health  and  responsing  appropriately.   Although  I  am 
confident  that  Arlington  can  indeed  be  responsible  and  sensitive 
to  Mark's  educational/emotional  needs,  I  think  that  an  emphasis 
on  the  provision  of  a  psychologist  and  psychological  consultant 
involved  in  Mark's  program  will  help  assure  that  Mark  will  indeed 
be  provided  a  program  responsibly  and  sensitively.   Given  the 
difficult  nature  of  the  relationship  between  the  parties  and  the 
different  opinions  regarding  Mark's  mental  health,  precautions 
are  warranted  to  assure  a  responsible  handling  of  this  case,  thus 
providing  the  assurance  needed  for  Mrs.  M.  to  trust  that 
Arlington  will  provide  for  her  son  in  an  appropriate  manner.   Let 
me  elaborate.  It  is  important  that  the  appropriate  professional 
involvement  occurs,  both  in  determining  a  change  of  placement  as 
well  as  in  assessing  the  self-esteem  and  social  needs  within  the 
existing  program.   If  Mrs.  M.  feels  that  suicide  is  an  immediate 
risk,  then  a  determination  regarding  an  emergency  change  in 
educational  programming  must  be  made  immediately,  not  just  by  the 
Special  Education  Administrator,  but  by  an  expert  in  the  field  - 
his  therapist  if  he  is  in  therapy,  or  by  a  psychologist.  (See  Ch. 
766  Regulation,  ss  331(a))   On  November,  15,  1991,  when  Mrs.  M. 
requested  an  emergency  TEAM  meeting,  alleging  threat  of  self- 
harm,  the  record  does  not  reflect  the  same  /  next  day  evaluation 
and  program  changes,  as  required  by  the  regulation.  It  instead 
reflects  no  action  until  the  regular  TEAM  meeting  convened 
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thirteen  days  after  the  emergency  request.  Thus,  a  further 
erosion  of  the  trust  and  confidence  by  a  family  so  dearly  needing 
to  trust  its  service  providers.   Even  if  Arlington  felt  that  no 
emergency  existed,  such  position  should  have  been  made  after 
obtaining  the  appropriate  professional  input.   The  record 
indicates  that  such  did  not  occur.   If  Mark's  therapist,  or  a 
consulting  psychologist,  if  a  different  person,  were  in  close 
communication  with  the  school,  immediate  action  could  have  been 
taken. 

Having  made  these  observations,  I  must  also  point  out  that 
the  parent  also  has  a  responsibility  in  making  sure  that  Mark  is 
effectively  serviced  by  Arlington.   That  is,  in  order  for 
Arlington  to  have  the  necessary  information  on  which  to  act, 
Arlington  must  have  the  ability  to  choose  the  psychologist  or,  if 
they  allow,  to  rely  on  Mark's  independent  psychologist,  but 
immediate  access  to  that  expert  must  be  provided  Arlington  in 
order  that  they  can  take  the  required  steps.   In  November,  when 
Mrs.  M.  requested  an  immediate  TEAM  meeting  in  order  to  obtain  an 
emergency  placement,  she  had  not  provided  Arlington  the 
opportunity  to  conduct  its  own  immediate  evaluation  or  even  to 
speak  to  the  evaluators  whom  she  had  selected,  ie.,  the  Thorn 
Clinic.   (See  School's  Motion  to  Allow  Access  to  Evaluators, 
argued  at  the  hearing  on  January  8,  1991)   Without  such  access, 
Arlington  was  unable  to  respond  quickly.   I  stress  the  importance 
of  providing  Arlington  the  necessary  information  regarding  Mark's 
mental  health  as  it  relates  to  his  educational  needs, 
understanding  the  sensitive  nature  of  such  release,  for  it  must 
be  done  in  a  way  to  protect  the  privacy  rights  of  other  family 
members.   This  is  not  to  diminish,  however,  the  fact  that 
Arlington  must  have  access  to  relevant  mental  health  information 
in  order  to  service  Mark  appropriately. 

Arlington  has  further  eroded  the  trust  relationship  with 
Mrs.  M.  by  continuing  its  position  at  the  hearing  that  Mark's 
alleged  emotional  issues  witin  the  classroom  as  well  as  his 
suicidal  ideations  and  suicidal  attempts  were  not  real.   What  was 
disconcerting  about  such  position  was  that  it  was  made  without 
the  input  of  mental  health  professionals  who  had  evaluated  Mark 
and  who  supported  such  position.   Without  the  input,  such 
position,  in  direct  contradiction  both  to  the  Thorn  Clinic 
evaluations  and  to  the  New  England  Memorial  Hospital  Evaluations, 
was,  at  best,  non  productive.   That  a  teacher  was  unaware  of 
Mark's  emotional  problems  does  not  negate  the  findings  made  by 
several  different  mental  health  professionals  that  there  are 
underlying  emotional  problems  which  may  surface  at  different 
times.   Arlington's  position  was  further  perplexing,  for  Mark  did 
rather  poorly  in  the  fifth  grade  at  Arlington,  despite  the  fact 
that  he  has  grade  level  skills,  and  worked  hard.  (School  Exh.  5, 
Thorn  Clinic  Evaluations)   Given  this,  one  would  normally  question 
whether  substantial  emotional  factors  were  indeed  impacting  on 
his  performance,  yet  Arlington  chose  to  take  the  position 
instead,  that  Marks  does  not  have  substantial  problems.   Thus,  to 
avoid  a  repeat  of  this,  and  to  ensure  that  decisions  are  made 
based  on  the  appropriate  expertise,  it  is  important  that  a  mental 
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health  professional  be  working  with  Mark  throughout  the  year  in 
order  to  address  his  emotional/social  issues  as  they  relate  to 
his  educational  program,  and  that  this  person  consult  regularly 
with  the  teachers,  and  participate  in  any  required  modifications, 
if  necessary,  to  Mark's  program.   This  mental  health  professional 
should  be  a  person  with  whom  Mark  can  have  trust. 

2.   Arlington* s  program  is  comparable  to  Harvard's  502.3 
prototype  program.   That  is,  all  of  the  services  delineated  in 
the  IEP  and  implemented  in  the  classroom  can  substantially  be 
provided  in  Arlington's  program. 

First,  the  Harvard  program  provided  a  fair  amount  of  regular 
education  programming:  math,  science,  social  studies,  art,  music, 
physical  education  are  all  offered  in  regular  education  settings. 
Likewise,  Arlington  offers  such. 

Second,  Harvard  offered  English  and  reading  in  a  regular 
education  class  setting  where  a  team  teaching  approach  is  used, 
ie. ,  a  regular  education  teacher  and  a  special  education  teacher 
jointly  teach.   Either  of  the  teachers  -  more  often  the  regular 
education  teacher  -  introduces  the  material;  thereafter,  the 
class  of  18  -  19  students  is  divided  into  three  or  four  groups, 
and  the  two  teachers  rotate  between  the  groups  for  the  remainder 
of  the  class.   Approximately  six  of  these  students  are  special 
needs  students.   Arlington  can  provide  a  similar  program. 
Although  the  current  arrangement  with  the  Hardy  School  includes 
this  team  teaching  for  only  one  period/ day,  Arlington  is  able  to 
provide  such  for  two  periods/day.   Given  the  established  success 
of  the  two  period  arrangement,  it  appears  prudent  to  continue  it. 
Similar  to  the  Harvard  program,  the  Arlington  program  is  taught 
in  a  whole  group  lesson  (approximately  20  students) ,  followed  by 
small  group  work  wherein  the  teachers  rotate  in  working  with  the 
small  groups  of  students.    Thus,  a  similar  degree  of  individual 
attention  is  provided  in  the  Arlington  program.  (Testimony  of 
Bisbicus,  Fischer-Long)  I  note  a  difference  in  the  two  programs 
in  that  Harvard  offers  the  team  taught  program  where  the  teachers 
work  together  in  the  same  subject  areas.   In  the  Arlington 
arrangement,  the  special  education  teacher  team  teaches  in 
different  subjects,  allowing  for  more  special  education  input 
throughout  the  curriculum,  but  disallowing  for  a  more  solid 
working  relationship  between  the  teachers  in  a  specific  subject 
area.   There  was  nothing  to  indicate  that  one  approach  would  be 
better  than  the  other  for  Mark.   Arlington  may  want  to  consider, 
however,  which  model  is  more  appropriate  for  Arlington. 

Third,  the  Harvard  program  provided  four  times  /  week 
content  support  in  the  special  education  setting  of  approximately 
ten  students,  wherein  Mark's  homework,  assignments,  and  tests  are 
supported  by  the  special  education  teacher.   Arlington  can 
provide  this  same  content  support  in  the  special  education 
setting,  taught  by  a  special  education  teacher.  (Fischer-Long) 

Finally,  counseling  was  available  at  Harvard  once  /  week, 
however,  Mark  did  not  avail  himself  of  this  service.   (McCauliff) 
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Likewise,  Arlington  will  provide  such.  (Bisbicus)   Psychological 
consulting  to  the  staff  was  called  for  in  the  Harvard  IEP, 
although  it  was  discontinued.  (McCauliff)  Likewise,  Arlington 
offers  to  provide  this.  (Bisbicus)   Keyboarding  was  offered  twice 
/week  at  Harvard.   (McCauliff)   Arlington  will  provide  this. 
(Bisbicus) 

This  item  by  item  submission  of  evidence  showing 
comparability  certainly  supports  Arlington's  position  that  it  can 
offer  a  program  comparable  to  the  Harvard  program.   It  is 
noteworthy  that  Mrs.  M.  in  fact  provided  no  evidence  to  support  a 
lack  of  comparability.   Any  evidence  submitted  by  her  in  this 
case  was  submitted  in  January,  1991,  many  months  prior  to  the 
formulation  of  this  concern  regarding  the  comparability  of 
programs . 

II.   I  find  that  Arlington  Public  School's  proposed  502.3 
prototype  program  at  the  Hardy  School  for  the  September,  1991  - 
February,  1992  period  maximizes  Mark's  educational  potential  in 
the  least  restrictive  setting,  as  follows: 

1.   The  Arlington  program  provides  Mark  with  the  appropriate  mix 
of  special  education  and  regular  education  services  so  as  to 
provide  him  a  sufficiently  stimulating,  mainstreamed  academic 
exposure  while  at  the  same  time  providing  him  with  the  necessary 
individual  attention,  support,  and  guidance  necessary  for  him  to 
succeed.   First,  I  agree  with  Arlington  that  this  mix  of  regular 
education  and  special  education  services  addresses  the 
educational  needs  laid  out  by  the  Thorn  Clinic  evaluators.  They 
clearly  state  that  Mark  is  capable  of  grade  level  work,  but 
requires  extra  support  and  encouragement  emotionally  as  well  as 
specific  steps  for  study  skills  pertaining  to  written 
assignments.   (Parent  Exh.  11)   Again,  the  Clinic  found  that  his 
learning  style  of  overfocusing  (making  it  difficult  to  keep  up 
with  assignments  and  causing  organizing  difficulties) ,  requires 
positive  reinforcement  in  setting  objectives  and  completing  work. 
(Parent  Exh.  12)   The  Clinic  found  that  his  graphomotor  deficits 
may  require  modifications  in  his  program.   (Parent  Exh.  10) 
Finally,  it  was  noteworthy  that  all  of  the  evaluators  found 
underlying  self-esteem  issues  interfering  with  his  learning. 
(Parent  Exh.  10,  11,  12)   All  of  these  needs  can  be  provided  for     * 
in  the  combined  regular  education/special  education  program 
delineated  in  Harvard's  IEP  which  Arlington  agrees  to  implement 
at  the  Hardy  School.   That  is,  the  team  teaching  approach,  the 
content  support,  the  counseling,  keyboarding,  consultation,  and 
individual  psychotherapy  services  all  are  designed  to  provide 
Mark  with  the  supports  necessary  for  him  to  maximize  his 
potential  in  a  largely  mainstreamed  setting. 

Secondly,  the  appropriateness  of  this  combination  of  regular 
education  and  special  education  services  is  borne  out  by  the  fact 
that  Mark  succeeded  in  this  program  at  Harvard.   Each  of  his 
grades  as  well  as  the  teacher  comments  reflect  this  success. 
(School  Exh.  40) 
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2.  The  Arlington  program  emphasizes  a  positive,  supportive 
educational  environment  so  needed  by  Mark.   First,  the  principal 
of  the  Hardy  School  clearly  recognized  the  importance  of  reaching 
out  to  children  and  to  their  parents.   She  clearly  made  herself 
and  the  staff  available  to  Mark  and  his  mother  for  meeting  each 
other  prior  to  the  school  year,  in  order  to  acclimate  Mark. 
Further,  the  staff  are  provided  periodic  training  in  providing  a 
positive  learning  environment,  and  both  the  regular  education 
teacher  as  well  as  the  special  education  teachers  have  many  years 
of  experience  working  with  a  variety  of  children.  (Testimony  of 
Fischer-Long) 

3.  The  Arlington  program  provides  a  computer  program  which  would 
be  helpful  for  Mark  both  in  addressing  his  keyboarding  skills, 
but  also  in  providing  a  very  success  oriented  experience  in  his 
academic  work.  (Testimony  of  Fischer-Long) 

4.  The  Arlington  program  provides  after  school  activities  which 
would  be  helpful  for  Mark  in  developing  his  social  skills  and 
developing  friendships  in  his  home  community.  (Testimony  of 
McCabe)   Again,  given  the  repeated  recommendation  that  his  social 
skill  devleopment  be  addressed,  the  availability  of  such 
activities  with  his  peers  is  highly  appropriate  for  Mark. 

5.  Although  Mrs.  M.  did  not  provide  testimony  disputing  the 
positive  nature  of  Arlington's  proposed  program,  it  was  clear 
from  her  cross-examination  questions  on  July  16,  1991,  that  she 
disputed  the  positive  nature  of  the  program,  based  on  her 
experience  of  the  fifth  grade  September  -  November,  1990 
placement  wherein  Mark  received  several  poor  grades,  and  where 
Mark  reported  being  unhappy  with  school,  saw  himself  as  a 
failure,  felt  that  neither  the  students  nor  the  teacher  liked 
him.   (See  New  England  Memorial  Hospital  Report,  Parent  Exh.  3, 
Thorn  Clinic  Report,  School  Exh.  36)    Although  I  find  this 
evidence  problematic  if  I  were  to  place  him  in  that  class,  I  am 
not  doing  so.   I  am  endorsing  not  a  regular  education  program,  as 
that  one  was,  but  a  502.3  prototype  program  -  very  different  from 
the  fifth  grade  program.   Without  making  a  finding  as  to  whether 
the  fifth  grade  placement  was  or  was  not  a  supportive  for  Mark, 
this  proposed  placement  has  different  teachers,  a  different 
principal;  there  is  no  evidence  to  support  the  assertion  that  any 
possible  lack  of  positive  programming  would  be  carried  over  into 
this  new  program.   I  am  further  endorsing  a  program  which  would 
not  only  incorporate  special  education  services  in  the  regular 
education  setting,  but  am  ordering  a  close  coordination  between 
the  educational  staff  and  a  mental  health  staff  person  closely 
aware  of  Mark's  social/emotional  needs. 

III.   Because  Harvard  s  502.3  prototype  program  is  farther  away 
from  home,  it  is  more  restrictive  than  Arlington's  program  and  is 
in  violation  of  the  federal  regulation  which  states  that  the 
educational  placement  be  as  close  as  possible  to  the  child's 
home.   (34  CFR  300.552a(3))   As  described  above,  it  is  important 
that  Mark  attend  school  close  enough  to  home  so  that  he  can 
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develop  friends  with  whom  he  can  interact  in  after  school 
activities. 

ORDER 

Arlington  shall  immediately  develop  a  September,  1991  -  February, 
1992  502.3  prototype  IEP  for  Mark  D.  calling  for  services  at  the 
Hardy  School,  as  described  above. 


By  the  Hearing  Officer: 


c^o*JLua 


Sandra  Sherwood 


Dated:   August  20,  1991 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Samantha  K. 


BSEA  #91-1089 


DECISION 

This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Chapters  30A,  71B,  P.L.  94-142,  and  to  the  regulations 
promulgated  pursuant  to  these  statutes. 

A  hearing  on  the  above-numbered  case  was  held  at  the  Central 
Massachusetts  Regional  Office  of  the  Department  of  Education  on 
March  27th,  and  April  22nd,  1991.   At  the  request  of  both 
parties,  the  record  remained  open  until  April  29th,  1991  for 
receipt  of  closing  arguments.   A  summary  decision  was  issued  on 
May  3,  1991  stating  the  conclusion  in  this  case;  this  decision 
sets  out  the  basis  for  such  conclusion. 

Persons  present  for  all  or  part  of  the  hearing  were: 


Mr.  and  Mrs.  K. 
Thomas  Aitken 
John  Gorman 
Ann  Marie  Sasseville 

Edward  McCormack 

James  Tobin 

Carl  LaFleur 

Gail  Fleming 

Robert  Monroe 


Sandra  Sherwood 


Parents  of  Samantha  K. 

Attorney  for  Samantha  and  her  parents 

Independent  Educator 

Psychologist,  Lipton  Mental  Health 

Center 

Special  Education  Administrator, 

Athol/Royalston  Regional  School  District 

Attorney  for  Athol/Royalston  Regional 

School  District 

Resource  Program  Teacher, 

Athol/Royalston  Regional  School  District 

Regular  Education  Teacher, 

Athol/Royalston  Regional  School  District 

School  Psychologist,  Athol/Royalston 

Regional  School  District 

BSEA  Hearing  Officer 


ISSUES 


I.   Whether  Athol/Royalston  Regional  School  District's 
(hereafter,  Athol/Royalston)  IEP  calling  for  a  502.4  prototype 
placement  in  the  Bigelow  School  maximizes  Samantha' s  educational 
development  in  the  least  restrictive  setting;  if  not, 
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II.   Whether  the  Rhinegold  School  in  Fitchburg,  MA  can  provide  a 
substantially  separate  special  education  program  which  maximizes 
Samantha ' s  educational  development  in  the  least  restrictive 
setting. 

STATEMENT  OF  FACTS 

1.  Samantha  is  a  seven  year  old  student  of  borderline  cognitive 
functioning  with  language  deficits  and  behavioral/social 
problems.   Her  language  skills  are  in  the  three  to  five  year 
range;  her  academic  skills  are  at  the  kindergarten  level  in 
reading  and  math.   Samantha  also  has  deficits  in  her  ability  to 
attend;  she  is  not  able  to  attend  for  more  than  five  minutes  to 
any  one  task,  although  she  has  this  year  expanded  her  abilities 
in  some  tasks.   Finally,  Samantha  has  great  difficulty  relating 
to  peers  and  adults;  she  is  unable  to  make  friends  and  requires 
constant  adult  supervision  and  intervention  when  interacting  with 
peers.   (Testimony  of  LaFleur,  Sasseville,  School  Exh.  6,  9) 

2.  Samantha  has  attended  the  Athol-Royalston  Regional  School's 
special  education  and  regular  education  programs  since  1989 
wherein  she  received  resource  room  services  as  well  as  regular 
education  kindergarten  services. 

3.  In  November,  1990,  Athol-Royalston  convened  a  TEAM  meeting 
and  developed  two  IEP's  for  the  period  of  November,  1990  - 
November,  1991,  offering  the  parents  either  a  continuation  of  the 
regular  education/resource  room  program,  or  alternatively,  a  full 
time  resource  room  program  for  Samantha.   However,  at  the 
hearing,  Athol-Royalston  asserted  that  its  full  time  resource 
room  IEP  provided  the  appropriate  program  for  Samantha  in  the 
least  restrictive  setting,  and  is  therefore  the  only  IEP  under 
consideration  in  this  decision.   The  parents  rejected  this  IEP 
and  requested  a  hearing  before  the  Bureau  of  Special  Education 
Appeals.   The  parents  assert  that  this  proposed  program  fails  to 
provide  Samantha  with  a  sufficiently  structured  program  both  for 
her  social/behavioral  needs  and  for  her  language  needs. 
(Testimony  of  Sasseville)   Athol/Royalston  asserts  that  its 
program  can  indeed  provide  the  structure  necessary  for  Samantha. 
(Testimony  of  LaFleur) 

4.  The  parents  assert  that  Samantha  should  be  placed  in  the 
self-contained  class  at  the  Rhinegold  School  in  the  Fitchburg 
Public  Schools.   They  assert  that  this  program  is  a  language- 
intensive  program  which  can  offer  the  degree  of  structure 
necessary  for  Samantha,  both  in  her  behavioral  needs  as  well  as 
in  her  language  needs.   Athol/Royalston  disputes  the 
appropriateness  of  this  program  in  that  they  assert  that  the 
students  are  of  lower  cognitive  abilities  than  Samantha. 
(Testimony  of  Fleming) 
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FINDINGS  AND  CONCLUSIONS 

I.   I  find  that  the  Athol/Royalston  November,  1991  through 
November,  1991  IEP  calling  for  a  502.4  prototype  placement  at  the 
Bigelow  School  fails  to  maximize  Samantha's  educational 
development  in  the  least  restrictive  setting,  as  follows: 

1.  The  parties  are  in  substantial  agreement  as  to  Samantha's 
educational  needs  and  as  to  her  skill  levels.   That  is,  both 
recognize  the  severity  of  her  behavioral/social  skill  deficits, 
her  lack  of  attentional  skills.   Both  recognize  the  need  for  a 
highly  structured  program  which  can  address  these  deficits. 
Further,  both  recognize  the  extent  of  her  language  deficits  and 
the  need  for  remediaton  through  speech  therapy  and  a  highly 
structured  educational  program.   (School  Exh.  9,  Burbank  Hospital 
Evaluation,  and  Herbert  Lipton  Evaluation;  School  Exh.  6,  IEP, 
Testimony  of  Sasseville,  LaFleur)   The  parties  instead  dispute 
Athol/Royalston' s  ability  to  provide  for  these  needs. 

2.  Athol/Royalston  fails  to  provide  a  sufficiently  structured 
behavioral  program.   First,  the  program  is  not  designed  for 
children  needing  such  a  degree  of  structure,  for  the  students  in 
this  program  don't  need  it.   Seventeen  of  them  receive  only 
minimal  502.2  prototype  or  502.3  prototype  services,  indicating 
their  ability  to  handle  a  much  less  structured  mainstreamed 
setting.   The  remaining  twelve  students  receive  502.4  prototype 
services,  however  they  are  dif ferentialted  from  Samantha  by  their 
own  teacher  who  stated  that  none  of  them  are  as  resistant  to 
learning  as  is  Samantha.   Only  one  of  the  students  even  requires 
a  behavioral  modification  program.   (Testimony  of  LaFleur)   In 
contrast  to  these  students,  Samantha  is  described  as  a  student 
who,  when  in  the  playground,  runs  like  a  wound  up  toy,  who  cannot 
interact  with  peers  without  constant  supervision,  who,  for  many 
activities,  cannot  attend  for  more  than  five  minutes.  (LaFleur) 
She  has  the  capacity  to  physically  hurt  peers,  and  is  aggressive 
with  staff.   Indeed,  based  on  Mr.  LaFleur' s  description  of  the 
class,  I  was  persuaded  by  Ms.  Sassaville  that  Samantha  requires  a 
level  of  professional  intervention  not  required  of  the  other 
students. 

The  Athol/Royalston  program' s  lack  of  sufficient  structure 
is  also  borne  out  by  a  review  of  the  staffing  pattern  and  the 
class  schedule.   Most  of  Samantha's  time  is  spent  with  an  aide; 
only  fifteen  minutes  out  of  the  hour  does  the  trained  teacher 
work  with  Samantha.   Given  her  extremely  demanding 
behavioral/social  needs  as  well  as  her  attentional  deficits, 
Samantha  requires  much  more  time  with  a  trained  professional, 
rather  than  an  aide.   Secondly,  the  class  schedule  evidences  a 
fluidity  to  the  groupings  which  may  be  appropriate  for  the  many 
students  coming  and  going,  but  not  for  Samantha.   In  this 
setting,  Samantha's  groups  constantly  change,  even  for  the  same 
subject.   Given  Samantha's  great  difficulty  transitioning  and  her 


y  D    s<  ■'  Q 


need  for  a  high  degree  of  structure,  this  setting  is 
inappropriate  for  her.   She  has  such  a  difficulty  transitioning 
that  the  teacher  has  to*  provide  a  lengthy  quiet  time  prior  to 
introducing  a  new  activity.   This  constantly  changing 
curriculum  and  grouping,  students  coming  and  going,  is  not 
appropriate  for  Samantha.   Her  attentional  deficits,  her 
difficulties  in  transitioning,  her  need  for  intensive  work  on 
social/behavioral  issues,  all  require  a  constant  grouping  of 
students,  a  repetitive  schedule,  and  a  highly  structured  program. 
Athol/Royalston  lacks  such  a  program. 

Finally,  Samantha' s  deterioration  in  her  behavioral  skills 
evidences  the  insufficiency  of  the  structure  or  expertise  to 
address  her  needs.   I  note  that  much  of  her  acting  out  occurred 
with  aides;  such  supports  the  need  for  a  more  highly  trained 
staff  working  directly  with  Samantha. 

I  find  Ms.  Sassaville  to  be  creditable  in  her  opinion  that 
the  Athol/Royalston  program  cannot  address  Samantha 's  needs,  not 
only  because  the  facts  support  her  opinion,  but  because  her 
opinion  was  formed  only  after  witnessing  Samantha 's  deterioration 
in  the  program;  she  was  initially  open  to  working  with  the 
Athol/Royalston  program.   (Testimony  of  Sassaville)   This  opinion 
was  formed  after  her  lengthy  involvement  with  Samantha  through 
two  years  of  behavioral  therapy  with  her,  a  review  of  the 
evalution  reports  and  school  reports,  the  school  log,  and 
discussions  with  the  special  education  teacher  at  the  team 
meetings.   (Testimony  of  Sassaville)   I  agree  with  her,  that 
Samantha' s  condition  is  alarming  and  warrants  much  more  intensive 
intervention  than  can  be  provided  by  Athol/Royalston  in  order  to 
deter  a  worsening  conditioning.   Keeping  her  in  a  program  in 
which  she  loses  control  so  frequently  is  not  in  her  best 
interest. 

I  did  not  credit  Mr.  Monroe,  the  school's  psychologist,  with 
his  opinion  that  the  Athol/Royalston  program  meets  Samantha 's 
needs;  his  knowledge  of  Samantha' s  current  status  was  too  limited 
to  make  any  reliable  judgment,  for  he  had  not  evaluated  her,  had 
not  currently  observed  her  or  worked  with  her.   Furthermore, 
despite  his  having  read  some  reports  and  having  spoken  with  Mr. 
LaFleur,  he  provided  little  concrete  evidence  supporting  his 
opinion  that  her  behavior  is  not  unique,  and  can  be  addressed  in 
the  Athol/Royalston  program.  (Testimony  of  Monroe)   Indeed,  Mr. 
LaFleur  testified  that  her  behavior  is  unique  and  is 
distinguished  from  any  of  his  other  students. 

3.   The  Athol/Royalston  program  provides  an  insufficient  level  of 
language  services.   All  of  the  proposed  students  function  at 
significantly  higher  language  levels.   That  is,  half  of  the 
students  are  at  the  six  to  nine  year  level;  half  are  at  the  four 
to  seven  year  level,  whereas  Samantha  is  at  the  three  to  five 
year  level.   (Testimony  of  LaFleur,  Sassaville,  School  Exh.  9, 
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Burbank  Hospital  Evaluation)   Accordingly,  the  level  of 
instruction  would  be  too  high  for  her  language  needs.   Even  if 
her  language  classes  are  taught  separately,  language  needs  to  be 
taught  throughout  the  day;  socialization,  for  instance,  involves 
language.   Thus,  she  should  be  placed  with  students  of  similar 
language  levels.   Secondly,  given  the  constantly  changing 
groups,  the  consistency  in  language  could  not  be  provided  at  a 
sufficiently  intense  level.   Ms.  Sassaville  was  therefore 
credible  in  her  opinion  that  Samantha's  language  as  well  as 
behavioral/social  needs  cannot  be  addressed  in  the 
Athol/Royalston  program. 

4.   Samantha's  performance  in  the  Athol/Royalston  resource  room 
evidences  the  inappropriateness  of  the  program.   In  fact, 
Samantha's  teacher  reported  "Concerning  Samantha's  ability  to 
successfully  socialize  with  peers,  little  progress  has  occurred. 
...She's  not  able  to  interact  positively  with  peers  for  more 
than  five  minutes  without  supervision."   I  also  noted  that  her 
social/behavioral  skills  as  well  as  her  language  skills  were 
rated  at  "no  progress"  and  "some  progress"  -  the  two  lowest  of 
five  categories.   (School  Exh.  3) 

I  note  the  dispute  as  to  whether  Samantha ' s  drop  in  IQ 
scores  reflect  a  regression;  Mr.  Monroe  asserts  that  the  scores 
reflect  no  statistically  significant  change;  Mrs.  K.  asserts  that 
the  scores  reflect  a  downward  trend  in  cognitive  functioning  and 
levels  of  acquired  knowledge.  (School  Exh.  9)   Given  the 
different  testers,  the  difficulty  in  testing  Samantha,  the 
different  tests,  and  the  lack  of  statistical  significance,  I  do 
not  find  the  parents'  evidence  as  persuasive.   However,  this  does 
not  change  my  conclusion  that  Samantha  is  in  fact  regressing  or 
not  making  significant  progress  in  her  language  and 
behavior/social  skills.   Such  difficulties  must  be  addressed  in 
order  that  she  maximize  her  development,  and  must  be  addressed  in 
a  comprehensive,  intensive  self-contained  setting  which  can 
provide  the  level  of  structure  and  intervention  needed  for 
Samantha.   This  position  was  in  fact  stated  very  forcefully  to 
Athol/Royalston  by  Dr.  Beaton  who  had  evaluated  Samantha,  and 
warrants  repeating.   He  stated: 

The  results  of  this  assessment  indicated  that 
Samantha  had  multiple  needs  and  limitations  which 
it  was  felt  would  be  best  addressed  in  a  substantially 
separate  and  comprehensive  program  geared  to  responding 
to  those  needs  and  limits.   It  was  further  felt  that, 
despite  their  best  efforts  and  good  intentions,  this 
could  not  be  accomplished  in  the  kindergarten  - 
resource  room  setting  she  was  enrolled  in.   The 
response  of  the  Athol  SPED  administration  to  these 
findings  and  observations  was  to  state  that  they  could 
adequately  address  Samantha's  multiple  needs  by 
increasing  her  resource  and  specialists  time  at  her 
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clinician  at  the  Case  meeting  held  on  November  13,  1990 
(though,  certainly  not  conveyed  in  their  written 
summary  of  this  meeting) ,  this  approach  would,  at  best, 
delay  the  inevitable  and,  at  worst,  lead  to  a  serious 
deterioration  in  Samantha's  status.   ...Thus,  this 
clinician  firmly  reasserts  the  need  for  a  comprehensive, 
highly  structured  program  ...which  can  address 
Samantha's  increasingly  overwhelming  needs  (academic, 
behavioral,  emotional).   Parent  Exh.  1 

II.   The  Rhinegold  School  of  the  Fitchburg  Public  Schools 
provides  a  program  which  can  maximize  Samantha's  educational 
development  in  the  least  restrictive  setting.   It  provides  a 
self-contained  special  education  program  which  offers  the  highly 
structured  setting  needed  for  Samantha's  behavioral/social 
development  as  well  as  her  language  development.   First,  the 
peers  are  much  more  similar  to  Samantha  than  are  the 
Athol/Royalston  peers.   The  students'  language  levels  are  at  the 
three  to  seven  year  level,  similar  to  Samantha's  .   The  students' 
attending  skills  and  peer  interactions  are  similarly  poor.   All 
of  the  students  require  this  highly  structured  self-contained 
setting  in  order  to  address  their  behavioral  as  well  as  language 
needs.   Finally,  Samantha's  language  and  academic  skills  are  in 
the  middle  of  this  students'  skill  range. 

Given  this  peer  grouping,  the  staff  can  appropriately 
provide  for  Samantha's  educational  needs.   The  curriculum  is 
highly  structured  in  that  there  is  consistency  in  the  groupings 
and  schedules.   Behavioral  consulting  is  provided  to  the  teachers 
weekly;  a  tightly  controlled  setting  is  provided  not  only  in  the 
classes,  but  in  recess,  playtime,  and  lunch.   An  intensive 
language  program  is  also  provided,  not  only  through  individual 
and  group  therapies,  but  through  the  class  curriculum  focusing  on 
language  skills  (language  arts,  reading  and  circle  time  for 
language  skills  are  provided  daily) .   The  speech  therapist 
consults  regularly  with  the  teacher  who  is  therefore  trained  in 
the  teaching  of  an  intensive  language  program.   (Testimony 
of  Sasseaville) . 

2.   Athol/Royalston 's  concern  was  unpersuasive  that  the  peers  are 
too  low  functioning  for  Samantha.   (Testimony  of  Fleming) . 
First,  their  language  and  academic  skills  are  similar  to 
Samantha's.   (Testimony  of  Sassaville)   Secondly,  the 
Athol/Royalston  program  certainly  includes  students  with  a  range 
of  cognitive  skills  -  several  have  IQ  scores  in  the  50 's. 
(Testimony  of  LaFleur)   There  is  no  evidence  that  the  Rhinegold 
program  has  students  functioning  at  a  lower  level. 


/$  -A/{ 


ORDER 

Athol/Royalston  shall  immediately  develop  an  IEP  calling  for  a 
September,  1991  -  November,  1991  502.4  prototype  placement  at  the 
Rhinegold  School  in  Fitchburg;  if  such  program  is  not  available, 
Athol/Royalston  shall  locate  a  program  which  provides  such  a 
program  as  detailed  in  this  decision. 


By  the  Hearing  Officer: 
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Dated:   July  29,  1991 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


9/1/11 


In  re:   Christopher  A. 


B8EA  #91-1438 


DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Ch.  71B,  30A,  20  USC  1401  e^  seq. ,  and  to  the  regulations 
promulgated  pursuant  to  such  statutes. 

A  hearing  on  the  above -numbered  case  was  held  at  the  Stow 
Town  Hall  in  Stow,  MA  on  June  17,  18,  and  26,  1991.   At  the 
request  of  both  parties,  the  record  remained  open  until  July  15, 
1991  for  receipt  of  closing  argument. 

Persons  present  for  all  or  part  of  the  hearing  were: 


Mr.  and  Mrs.  A. 
Robert  A. 
Deborah  Awerman 
Arunas  Kuncaitis 
Charles  Sweet 
Jacqueline  Patterson 

Mary  Ellen  Sowyrda 
Gary  Oakes 

Elizabeth  Trudeau 

Gail  Foote 
Linda  Watskin 

Marlene  Bergart 

David  McDowell 


Parents  of  Christopher  A. 

Brother  of  Christopher  A. 

Ch.  766  Coordinator,  Carroll  School 

Independent  Psychologist 

Medical  Doctor 

Pupil  Personnel  Services  Director, 

Stow  Public  Schools 

Attorney  for  Stow  Public  Schools 

Principal,  Hale  Middle  School,   Stow 

Public  Schools 

Occupational  Therapist,  Stow  Public 

Schools 

Psychologist,  Stow  Public  Schools 

Resource  Room  Teacher,   Hale  Middle 

School,  Stow  Public  School 

Speech/ Language  Pathologist,  Stow  Public 

Schools 

Psychologist,  Lancaster  Associates 


Sandra  Sherwood 


BSEA  Hearing  Officer 


ISSUES 

I.   Whether  Stow's  proposed  September,  1991  -  June,  1992  IEP 
calling  for  a  502.3  prototype  placement  maximizes  Christopher's 
educational  development  in  the  least  restrictive  setting;  if  not, 
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II.  Whether  Stow  Public  School's  (hereafter,  Stow)  March,  1991  - 
March,  1992  IEP  calling  for  a  502.3  prototype  placement  maximizes 
Christopher's  educational  development  in  the  least  restrictive 
setting; 

III.  Whether  Stow's  proposed  placements  are  provided  in  a  safe 
setting; 

IV.  Whether  a  502.4  prototype  placement  is  the  least  restrictive 
setting  in  which  Christopher  can  maximize  his  educational 
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V.  Whether  a  medical  and/or  technological  evaluation  should  be 
provided  for  Christopher; 

VI.  Whether  Christopher  A.  should  be  provided  a  home  computer 
compatible  with  the  school's  computer. 


STATEMENT  Of  IfiE  FACTS 

1.  Christopher  is  a  thirteen  year  old  young  man  of  solid 
intelligence  who  has  learning  disabilities.   His  strengths  lie  in 
his  excellent  knowledge  base,  his  thinking  and  reasoning  skills, 
and  his  ability  to  store  and  retrieve  the  information.   However, 
he  has  weaknesses  in  his  ability  to  quickly  process  information, 
either  visually  or  auditorily  and  to  output  information. 
Christopher  is  functioning  academically  at  the  sixth  -  seventh 
grade  in  reading  and  writing,  and  at  the  sixth  grade  level  in 
math,  and  at  the  third  -  fifth  grade  level  in  spelling. 
(Parents'  Exh.  188)    Finally,  Christopher  is  susceptible  to 
anxiety  when  feeling  pressured  in  academic  settings.   He  has  made 
great  progress  in  his  self-esteem  over  the  last  few  years. 
(Parents'  Exh.  187,  188,  Testimony  of  Kuncaitis,  Foote) 

2.  Christopher  attended  Stow  from  kindergarten  through  third 
grade  pursuant  to  502.2  and  502.3  prototype  IEP's.   He  remembers 
such  experience  as  being  a  difficult  period  in  his  life;  he  had 
great  academic  as  well  as  social  difficulties  and  had  low  self 
esteem.   (Parents'  Exh  188,  Testimony  of  McDowell,  Kuncaitis)   In 
the  fourth  grade,  Christopher  transferred  to  the  Carroll  School, 
a  private  school  for  learning  disabled  students.   He  has 
continued  his  schooling  there  up  through  the  1990  -  1991  school 
year,  and  at  both  parties'  account  he  has  progressed  well  both 
academically  and  emotionally.   (Testimony  of  Awerman,  McDowell) 
Such  placement  has  been  a  unilateral  placement,  although  the 
parents  had  appealed  to  the  BSEA  seeking  a  publicly  funded 
placement  at  the  Carroll  School.   Such  appeal  was  denied.  (School 
Exh.  44) 

3.  In  February,  1991,  Stow  convened  a  TEAM  in  order  to  develop 
Christopher's  IEP  and  developed  a  March,  1991  -  March,  1992  IEP 
calling  for  a  502.3  prototype  placement  at  the  Hale  Middle  School 
for  the  seventh/eighth  grades.   However,  the  parents  had 
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requested  comprehensive  evaluations,  and  therefore,  after  the 
evaluations  were  completed,  the  TEAM  reconvened  in  order  to 
consider  the  evaluations;  Stow  developed  a  September  -  June,  1992 
IEP,  again  calling  for  the  502.3  prototype  placement  at  the  Hale 
Middle  School,  and  placed  him  in  the  eighth  grade.   (See  School 
Exh.  1)   This  proposed  placement  calls  for  special  education 
services  in  the  resource  room  for  reading,  language  arts,  math, 
each  daily;  a  tutorial  three  times  /  week,  and  speech/ language 
therapy  two  times  /  week  with  the  speech  therapist.  The  placement 
also  calls  for  eighth  grade  mainstreaming  for  social  studies, 
science,  homeroom,  lunch,  art,  music  and  physical  education.   It 
further  calls  for  the  use  of  the  mainstreamed  facilitator  (the 
same  person  providing  the  tutorial)  in  the  mainstreamed  social 
studies  and  science  classes.   Finally,  Stow  agreed  through 
testimony  to  provide  keyboarding  once  /  week  or  ten  minutes  /  day 
and  to  make  a  computer  available  for  a  limited  time  after  school. 
(School  Exh.  1,  Testimony  of  Watkins) 

4.  The  parents  rejected  both  IEP's  asserting  basically  that  they 
failed  to  provide  the  comprehensive  special  education  services 
needed  for  Christopher,  that  he  required  a  substantially  separate 
502.4  prototype  placement  wherein  all  academics  are  provided  in 
small  group,  special  education  classes,  and  that  the  less 
restrictive  mainstreamed  services  should  be  phased  in  slowly,  as 
it  becomes  clear  that  Christopher  is  ready  for  it.  The  parents 
raised  several  other  concerns  about  the  proposed  placement.  That 
is,  that  the  environment  is  unsafe  in  that  the  water  is  dangerous 
to  Christopher's  health,  given  the  level  of  lead  in  the  water. 
(Testimony  of  Mr.  A.)  Stow  asserts  that  its  program  provides 
Chris  with  the  appropriate  degree  of  special  education  services 
so  that  he  could  benefit  from  the  mainstreamed  academics,  and 
that  the  more  restrictive  502.4  prototype  placement  would  be  not 
only  overly  restrictive  for  Christopher,  but  would  be  detrimental 
in  that  students  in  such  placements  would  be  functioning  in 
academic  levels  far  below  Christopher.  (Testimony  of  Patterson, 
Bergart,  Foote,  McDowell) 

FINDINGS  AiiD  CONCLUSIONS 

I.  I  find  that  Stow's  proposed  502.3  prototype  IEP  placing 
Christopher  A.  at  the  Hale  Middle  School  for  the  September,  1991 
-  June,  1992  period,  as  modified  below,  maximizes  Christopher's 
educational  development  in  the  least  restrictive  setting,  as 
follows: 

1.   I  find  very  little  dispute  between  the  parties  regarding 
Christopher's  educational  strengths  and  weaknesses,  his  academic 
skill  levels,  and  his  emotional  condition.   The  Carroll  School 
staff,  the  Massachusetts  General  Hospital  Report, 
Kuncaitus'  report,  McDowell's  report,  and  North  Shore  Childrens' 
Hospital  Report  all  recognize  his  academic  skills  to  be  at  the 
sixth  -  seventh  grade  level,  that  he  has  a  good  knowledge  base, 
but  that  he  has  difficulty  processing  information,  particularly 
in  the  written  and  oral  output.  The  parties  recognize  Chris'  need 
for  help  in  organizing  information,  for  extra  time  in  processing 
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information,  for  repetition  of  directions,  monitoring  of  his 
understanding,  and  modification  of  materials,  use  of  multi- 
modality  in  teaching,  frequent  teacher-student  interaction, 
prelearning,  and  finally,  for  a  proactive  approach  to  ensuring 
school  success  and  addressing  self-esteem  issues.  (P188,  P187, 
P206,  P194,  Testimony  of  Kuncaitis)   The  dispute  lies,  rather,  in 
whether  such  learning  needs  can  best  be  addressed  in  a  502.3 
prototype  setting  or  a  502.4  prototype  setting.  Stow  is 
convincing  that  its  502.3  prototype  program  can  indeed  maximize 
Christopher's  potential. 

2.  Christopher  is  clearly  able  to  benefit  from  the  intellectual 
stimulation  more  easily  obtained  in  the  regular  education  social 
studies  and  science  settings  with  a  large  group  of  students 
performing  at  grade  level.   Christopher  has  a  grade  level 
knowledge  base  in  these  subjects,  which  will  both  make  it  easier 
for  him  to  handle  the  school  work  in  these  subjects,  and  at  the 
same  time,  makes  it  important  that  he  be  exposed  to  stimulating 
work  in  order  that  he  further  develop  in  these  areas.   (School 
Exh.  30,  Testimony  of  Foote)   A  regular  education  setting  can 
more  easily  provide  this  stimulation,  for  there  are  a  larger 
group  of  peers  generating  thought,  problem  solving,  etc.,  the 
level  of  discussion  among  regular  education  peers  is  generally 
grade  level,  and  the  teachers  are  generally  more  specialized  in 
the  subject  matter  than  a  special  education  teacher.   For  all 
these  reasons,  Christopher  should  be  exposed  to  the  mainstreamed 
social  studies  and  science  classes. 

Christopher's  ability  to  benefit  from  mainstreaming  is 
further  evidenced  by  the  fact  that  he  is  a  hard  working  student 
with  age  appropriate  language  skills,  and  an  ability  to 
assimilate,  store,  and  retrieve  information,  particularly  in  his 
receptive  ability  to  understand  discussions.  (Parents*  Exh.  187, 
188)  (Modifications  are  clearly  needed  in  order  for  him  to  handle 
the  output  requirements,  as  is  discussed  below.)  Christopher  is 
further  provided  strong  parental  support,  helping  him  to  handle 
challenges,  and  further  calling  for  a  program  which  will  allow 
him  to  maximize  his  development. 

Finally,  Christopher  has  developed  rather  good  social  skills 
and  a  level  of  self-confidence  which  supports  the 
appropriateness,  never  mind  the  need  for,  mainstreaming 
Christopher  at  this  time  in  his  educational  career,  if  he  is 
indeed  going  to  expand  his  horizons  and  to  maximize  his 
development.  (Testimony  of  Awerman,  Mr.  A.) 

3.  Having  elaborated  on  Christopher's  strengths  which  point 
towards  the  need  to  expose  him  to  mainstreamed  social  studies  and 
science  classes,  his  difficulties  in  learning  must  as  assuredly 
be  addressed  in  fashioning  the  appropriate  program  for 
Christopher.   Stow  is  convincing  in  its  ability  to  address  such 
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deficits  described  by  Kuncaitis,  Ms.  Shaker  and  Ms.  Awennan 
within  the  regular  education  setting.   That  is,  given  the 
teaching  methodology  and  structure  in  the  ma ins t reamed  classes, 
the  emphasis  placed  on  individualized  learning  at  the  Hale  Middle 
School,  the  use  of  a  mainstream  facilitator,   and  the  degree  of 
special  education  support,  Christopher  is  provided  an  extremely 
good  blend  of  individualized,  small  group,  supportive,  teaching 
necessary  for  him  to  learn,  yet  in  the  context  of  the  more 
stimulating  regular  education  environment.   A  closer  look  at 
Stow's  program  supports  this  conclusion. 

The  classes  are  taught  predominantly  in  small  group  settings, 
ie.,  first  a  large  group  lecture,  followed  by  small  group  work 
where  the  class  is  broken  down  in  to  several  groups,  where  the 
students  cooperative  problem  solve  together.  Approximately  70%  of 
the  time  is  spent  in  the  small  group  setting,  wherein  students 
can  be  given  different  tasks,  being  sensitive  to  their  individual 
learning  styles.   The  classes  incorporate  much  multimodal ity 
work,  helping  students  who  have  different  strengths.  (Testimony 
of  Watskin) 

A  second  factor  contributing  to  the  appropriateness  of  Stow's 
program  is  the  provision  of  a  mainstreamed  facilitator  who 
attends  the  social  studies  and  science  classes,  in  order  to 
provide  Christopher  with  the  assistance  needed.   Such  may  include 
taking  notes,  answering  questions,  rephrasing  information, 
redirecting  Christopher.   The  mainstream  facilitator  also  tutors 
Christopher  in  the  resource  room,  preteaching  the  vocabulary  and 
concepts  in  order  to  prepare  him  for  the  classes,  providing 
follow-up  support  through  homework,  going  over  class  notes, 
helping  him  organize  his  work,  etc.   Given  the  fact  that  the 
facilitator  attends  the  classes  and  is  supervised  by  the  special 
education  teacher,  her  ability  to  preteach  is  highly  creditable, 
despite  the  fact  that  she  may  not  be  able  to  do  the  preteaching 
directly  before  the  class,  as  requested  by  Mr.  A. 

A  third  factor  evidencing  the  appropriateness  of  the  Stow  program 
is  the  fact  that  Christopher  is  provided  special  education 
classes  for  reading,  language  arts,  and  math,  wherein  he  is 
provided  a  high  degree  of  teacher  directed  learning.   Although 
Mr.  A.  raises  a  concern  regarding  the  teacher's  ability  to  teach 
Christopher,  given  her  alleged  negative  attitude,  I  note  that  Mr. 
A.  had  previously  endorsed  her  as  being  appropriate  for 
Christopher,  as  stated  in  the  previous  BSEA  decision.   It  stated: 
"Mr.  A.,  who  observed  Ms.  Watskin  for  several  hours  in  the  late 
fall  of  1989,  testified  that  Ms.  Watskin  was  a  good  teacher  who 
provided  direct,  intensive  instruction,  using  some  of  the  same 
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techniques  he  observed  at  Carroll."   (School  Exh.  44)* 

Finally,  Stow  was  convincing  in  its  position  that  the  proposed 
program  is  appropriate  for  Christopher  in  that  the  environment  of 
the  Hale  Middle  School,  as  fostered  by  the  prinoipal  of  that 
school,  is  one  which  encourages  teachers  to  focus  on  the 
strengths  of  each  individual,  through  school  wide  projects  such 
as  art  work  on  the  front  of  the  school,  through  teacher  training 
in  fostering  self-esteem,  individual  learning  styles,  and  through 
noncompetitive  sports.  (Testimony  of  Oakes)   Stow  further  agrees 
to  provide  Chris  with  a  buddy  to  help  orient  him  to  the  new 
school  environment,  and  weekly  peer  group  work  with  the  school's 
psychologist.   Finally,  Stow  provides  many  afterschool  activities 
which  Christopher  may  choose  to  participate  in,  for  example,  a 
rotisserie  league  for  baseball  cards,  baseball,  school  plays  - 
acting,  lights,  video.  (Testimony  of  Foote,  Oakes) 

4.   This  finding  of  the  appropriateness  of  the  502.3  prototype 
placement  is  contingent  on  Christopher's  being  placed  in  seventh 
grade  regular  education  classes,  rather  than  the  eighth  grade 
classes  as  proposed  by  Stow.   Such  finding  is  based  on  a  careful 
review  of  Ms.  Awerman's  description  of  Christopher's  academic 
skill  levels,  the  sixth  grade  level  curriculum  provided  him 
during  this  past  year  at  Carroll  School,  and  Kuncaitis' 
assessment  of  Christopher's  academic  skill  levels.   Further,  it 
is  based  on  the  high  degree  of  concern  by  all  evaluators, 
regarding  Christopher's  anxiety  level  when  faced  with  academic 
challenges.   Given  the  fact  that  Christopher  is  transitioning 
from  a  more  protected,  small  group  special  needs  school,  to  a 
more  mainstreamed  setting,  requiring  Christopher  to  skip  a 
grade  in  terms  of  curriculum  to  an  eighth  grade  setting  would 
be  highly  inappropriate  for  Christopher.   I  noted  with 


♦The  controversy  surrounding  this  BSEA  appeal  certainly  tests  the 
abilities  of  both  parties  to  maintain  the  level  of  respect  and 
concern  necessary  to  jointly  work  with  Christopher;  given  this 
difficult  situation,  both  parties  have  maintained  a  level  of 
behavior  which  is  commendable;  yet  the  record  indicates  the  need 
for  both  parties  to  take  the  extra  step  to  work  together,  ie., 
Stow  personnel  must  allow  for  parental  involvement  in 
Christopher's  education,  and  the  parents  must  allow  deference  to 
the  staff's  expertise,  for  to  do  otherwise  will  deny  them  the 
flexibiltity  need  to  perform  their  jobs.   Having  said  this,  the 
evidence  is  not  persuasive  that  any  difficulty  between  the  staff 
and  the  parents  would  in  any  way  undermine  the  staff's  working 
with  Christopher. 
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concern  that  Dr.  McDowell,  the  psychologist  obtained  by  Stow,  who 
had  recommended  Christopher's  return  to  the  proposed  502.3 
prototype  program,  had  assumed  Christopher  would  be  placed  in  a 
seventh  grade  placement.   Only  during  testimony  did  he  come  to 
understand  that  the  proposed  placement  included  .eighth  grade 
classes.   With  a  strong  degree  of  hesitation,  he  endorsed  the 
eighth  grade  placement,  however,  this  was  not  convincing,  given 
the  fact  that  he  had  strongly  emphasized  his  concern  regarding 
Christopher's  anxiety  in  academic  settings,  and  the  need  for 
proactive  work  to  combat  such  anxiety  by  providing  success 
oriented  academic  experiences.  (Testimony  of  McDowell)   Placing 
him  in  an  eighth  grade  setting  would  increase  the  chances  that 
the  experience  would  be  a  failure  rather  than  a  success  for 
Christopher.   This  finding  is  made  after  considering  the  concern 
that  "keeping  a  student  back"  sends  the  signal  of  failure.   Given 
the  fact  that  Christopher  is  not  being  kept  back,  for  the  Carroll 
School  program  is  ungraded,  that  he  is  not  staying  back  while  his 
peers  move  on,  for  he  is  just  entering  the  school,  all  bodes  well 
for  there  being  no  negative  affect  but  rather  a  good  chance  of  a 
positive  affect.   Although  the  evidence  was  directed  to  the  need 
for  seventh  grade  placement  for  social  studies  and  science,  it 
makes  sense  that  all  of  his  mainstreaming  experiences  be  with  the 
seventh  grade  class,  rather  than  split  up  his  experiences  with 
peers,  for  he  already  is  going  to  be  split  between  the  regular 
education  and  special  education  peers.   Another  split  in  his  peer 
grouping  would  be  undesirable  for  his  social/emotional 
development,  particularly  given  his  previous  peer  difficulties  in 
the  Stow  Schools. 

5.  The  parents  are  unpersuasive  in  their  assertion  that  the 
IEP  goals  and  objectives  are  too  vague  so  as  to  lack 
measureability.   A  close  look  at  the  objectives,  which  are  in 
fact  the  implementation  of  the  goals,  show  great  specificity  as 
to  what  Christopher  should  be  learning,  and  is  therefore  clearly 
measureable.   Either  he  has  learned  it,  or  he  hasn't.   It  may  be 
true  that  some  of  the  objectives  do  not  state  the  level  of 
materials  to  be  provided  Christopher,  such  as  the  level  of 
reading  material,  but  this  does  not  diminish  the  measurability  of 
his  tasks,  as  set  out  in  the  objectives.   Furthermore, 
Christopher's  current  performance  levels  are  set  out,  therefore 
guiding  the  teachers  as  to  the  appropriate  level  of  materials  for 
Christopher.   (See  School's  Exh.  1) 

6.  The  parents'  assertion  is  unpersuasive  that  Christopher 
needs  a  mainstreamed  facilitator  in  nonacademic  classes  or  an 
aide  in  the  physical  education  setting.  Christopher  was  reported 
as  achieving  in  the  two  top  categories  in  physical  education  at 
the  Carroll  School,  indicative  of  strong  abilities,  not  of  a 
student  requiring  an  additional  aide.  (School  Exh.  39)  Further, 
the  other  nonacademic  classes  are  sufficiently  multimodal,  such 
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that  the  evidence  was  unpersuasive  that  extra  help  is  needed  in 
those  classes.  (Testimony  of  Watkins) 

7.    The  parents  are  persuasive  in  their  assertion  that  Stow 
failed  to  properly  involve  them  in  developing  Christopher's  goals 
and  objectives;  the  regulations  require  that  the  TEAM  develop 
such  goals  and  objectives,  which  by  definition  include  the 
parents.   Here,  they  were  developed  the  day  after  the  team 
meeting.   The  remedy  in  this  case,  however,  must  consider  the 
need  for  closure  so  that  Christopher's  education  can  proceed. 
Given  the  fact  that  the  IEP  reflects  the  undisputed  performance 
levels  and  is  sufficiently  precise  in  its  objectives,  the  need  to 
reconvene  is  less  compelling  and  could  impede  Stow's  ability  to 
immediately  provide  Christopher  with  an  appropriate  education. 
However,  in  the  future,  Stow  must  include  all  TEAM  members  in  the 
development  of  the  IEP  goals  and  objectives. 

II.  I  find  that  Stow's  proposed  502.3  prototype  IEP's  placing 
Christopher  A.  at  the  Hale  Middle  School  for  the  March,  1991  - 
March,  1992,  maximizes  Christopher's  educational  development  in 
the  least  restrictive  setting.  Given  the  appropriateness  of  the 
September,  1991  -  June,  1992  IEP,  the  same  analysis  applies  to 
the  earlier  IEP  in  determining  its  appropriateness,  with  a  few 
additional  findings  and  conclusions.  First,  the  parents'  concern 
that  the  program  is  inappropriate  because  it  requires  a  midyear 
transition  is  not  relevant  to  a  finding  in  this  particular  case. 
That  is,  the  record  is  clear  that  the  placement  found  appropriate 
for  Christopher  for  the  September  1990  -  March,  1991  period  is 
the  502 . 3  prototype  placement  in  the  Hale  Middle  School ;  a  new 
IEP  beginning  in  March,  1991  therefore  would  require  no 
transition  if  Christopher  had  enrolled  in  this  BSEA  endorsed 
program.  Thus,  the  transition  problems  are  ones  which  occur 
because  of  the  parent* s  unilateral  choice,  and  are  not  the 
responsibility  of  Stow. 

I  also  note  the  parents'  concern  regarding  the  fact  that 
during  the  March  -  June,  1991  period,  Stow  may  have  used  a 
mainstreamed  facilitator  who  had  no  special  education  training. 
(Parents'  Exh.  210)  Although  such  is  not  preferable,  the  staff 
person  would  have  been  supervised  by  a  special  education  teacher. 
Further,  even  if  the  facilitator  were  found  to  be  inappropriate 
for  Christopher,  the  remedy  would  not  have  been  to  place 
Christopher  in  a  much  more  restrictive  placement  (ie. ,  the 
Carroll  School,  as  requested  by  the  parents),  but  to  order  a 
change  in  the  mainstreamed  facilitator.  Reimbursement,  therefore 
would  not  have  been  in  order. 

III.  I  find  that  the  parents  were  unpersuasive  in  their 
assertion  that  the  Stow  program  is  provided  in  an  unsafe 
environment  because  of  the  water  contaminated  with  lead. 
Recognizing  the  safety  problem  with  the  water  supply,  Stow 
provides  bottled  spring  water  for  drinking  and  cooking  purposes 
at  the  Hale  School.   The  bottled  water  dispensers  are  provided 
through  out  the  school  to  allow  for  easy  access  to  the  students. 
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During  the  March  -  June,  1991  period,  there  were  as  many 
dispensers  available  to  students  as  were  the  previously  used 
bubblers.   As  of  September,  1991,  there  will,  in  fact,  be  added 
two  more  dispensers  in  order  to  allow  physical  education  students 
easy  access  to  spring  water.   (Stipulation  by  Stow)   Secondly, 
all  of  the  bubblers  have  been  closed.   Third,  all  sinks  had  signs 
which  said  "Don't  drink  the  water".    As  of  September,  1991,  such 
signs  will  be  made  more  permanent,  and  will  include  a  statement 
"Drinking  the  water  may  be  hazardous  to  your  health." 
(Stipulation  by  Stow)   There  is  no  evidence  in  the  record  to 
support  an  assertion  that  Christopher  may  still  drink  the  water; 
he  is  a  hard  working  young  man  who  does  not  have  behavior 
problems;  he  certainly  can  read  the  signs  and  remember  not  to 
drink  the  water,  especially  when  informed  of  the  danger. 
Although  it  would  have  been  preferable  that  the  spring  water 
supply  for  the  physical  education  classes  had  been  available  in 
April,  1991,  there  was  insufficient  reason  to  question  the  safety 
for  Christopher  in  particular;  he  is  a  well  behaved  student,  and 
spring  water  was  available  by  running  upstairs.   With  the 
stipulated  additions  of  water  dispensers  and  more  explicit  signs, 
there  is  certainly  no  reason  to  believe  the  setting  is  unsafe  for 
Christopher.   The  parents  also  assert  that  the  use  of  the 
contaminated  water  for  showering  after  physical  education  and  for 
washing  dishes,  and  for  washing  hands,  is  of  sufficient  concern 
to  render  the  placement  unsafe  for  Christopher.   I  find  this 
assertion  without  any  foundation.   After  very  careful  examination 
and  cross-examination  by  Stow's  counsel  and  by  Mr.  A.,  it  was 
clear  that  Christopher  is  not  placed  in  any  risk  by  taking 
showers,  washing  his  hands,  or  eating  food  off  the  dishes.  I 
further  note  that,  if  Christopher  feels  more  comfortable,  he  is 
free  to  not  take  showers  (many  students  avoid  showers) ,  and  to 
bring  his  own  lunch  rather  than  eat  off  the  school  plates  (many 
students  bring  their  lunches) .  (Testimony  of  Oakes) 

IV.  I  find  that  the  parents'  request  for  a  502.4  prototype 
placement  for  Christopher  is  overly  restrictive  and  therefore  not 
appropriate  for  Christopher,  as  described  above.  Not  only  is 
Christopher  able  to  benefit  from  a  less  restrictive  setting,  he 
would  be  harmed  by  being  placed  in  such  a  setting,  for  the 
students  would  be  several  years  below  him  in  academic  skills. 
Such  statement  is  based  not  only  on  a  review  of  programs 
available  within  the  Stow  School  system,  but  within  systems  in 
the  neighboring  communities.  (Testimony  of  Patterson) 

V.  I  find  that  Stow  is  not  responsible  for  providing  a  medical 
evaluation  as  requested  by  Mr.  A.  That  is,  Stow  has  already 
conducted  the  medical  evaluation  required  for  the  TEAM  meeting 
(See  School  Exh.  35)  ,  and  that  the  medical  evaluation  regarding 
the  susceptibility  to  lead  poisoning  is  not  needed,  given  the 
evidence  that  the  program  is  safe  for  Christopher,  even  if  he 
were  particularly  susceptible.  (Testimony  of  Sweet)  I  further 
find  that  the  technology  evaluation  requested  by  Mr.  A.  can  be 
implemented  by  the  combined  efforts  of  Ms.  Watkins  who  knows 
Christopher's  learning  needs,  the  occupational  therapist,  and  the 
computer  consultant  who  has  expertise  in  educational  technology. 
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(Testimony  of  Watkins)  No  evidence  was  provided  to  dispute  the 
fact  that  these  two  professionals  together  can  determine  the 
appropriate  software  for  Christopher. 

VI.  Stow  is  not  responsible  for  providing  Christopher  with  a 
home  computer  compatible  with  the  school's  computer.  Although 
there  is  no  dispute  that  Christopher  benefits  from  the  use  of  the 
computer,  and  that  it  is  helpful  to  do  some  homework  on  the 
computer,  there  is  no  compelling  evidence  to  support  the  need  to 
have  the  computer  compatible  with  the  school  computer,  nor  is 
there  compelling  evidence  to  support  the  need  for  a  home 
computer.  In  fact,  Stow  stipulated  that  Christopher  could  use 
the  school's  computer  for  a  limited  period  during  after  school 
hours  if  he  needed  it  for  homework.  Accordingly,  Stow  is  not 
responsible  for  providing  a  compatible  computer  in  his  home. 


ORDER 

Stow  shall  immediately  modify  its  September,  1991  -  June,  1992 
IEP  calling  for  Christopher's  placement  in  the  502.3  prototype 
placement  at  the  Hale  Middle  School,  as  agreed  upon  ie.,  by 
adding  the  keyboarding  instruction  and  the  limited  use  of  the 
computer  after  school  for  homework.  Such  modification  shall  also 
include  the  seventh  grade  mainstreamed  classes  as  addressed  in 
this  decision. 


By  the  Hearing  Officer: 


Dated:   September  9,  1991 


10 

-/3  -XJ  9 


J//J/f. 


A/.£ 


COMMONWEALTH  OF  MASSACHUSETTS 

MASSACHUSETTS  DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:  JESSE  D. 


BSEA  CASE  #91-1661 


DECISION 

This  decision  is  issued  pursuant  to  M.G.L.  Chapters  71B,  15, 
and  30A;  20  U.S.C.  1401-1461;  and  the  Regulations  promulgated 
thereunder. 

A  hearing  was  held  by  the  Bureau  of  Special  Education 
Appeals  (BSEA)  on  November  4,  5,  and  6,  1991*  at  the  offices  of 
the  Department  of  Education,  Quincy,  on  appeal  by  Mr.  and  Mrs. 
W.D.  of  the  Individual  Educational  Plan  (IEP),  proposed  by  the 
Leominster  Public  Schools  (Leominster)  for  school  year  1991-1992, 
for  their  minor  son,  Jesse. 

Parties  present  for  all,  or  part  of,  the  hearing  were: 


Mr.  and  Mrs.  W.D. 
Lawrence  Kotin 
Dr.  Susan  Brefach 
Linnea  Weaver 
Dr.  Barry  Roy 
Deborah  Awerman 
Gregory  Angelini 
Richard  Cocci 
Kim  Storro 
Ann  Maki 
Ross  Deacon 

Phyllis  Ryack 


Parents 

Attorney  for  Parents/Student 

Psychologist 

Speech  Pathologist 

Psychologist 

766  Coordinator,  Carroll  School 

Attorney  for  Leominster  School  Committee 

Director  of  Special  Education,  Leominster 

Special  Education  Teacher,  Leominster 

Integration  Specialist,  Leominster 

School  Psychologist,  Leominster 

Hearing  Officer 


PROFILE  >      ■ 

Jesse  is  a  10  year  old  child  whose  learning  problems  were 
evident  in  the  first  grade  in  Leominster  (1988-89)  (Exhs.  P-l,  P- 
2,  P-3,  testimony  of  Mrs.  D.).   He  received  special  education 
services  in  the  second  (1989-90),  and  third  (1990-91)  grades, 
until  his  withdrawal  from  Leominster  by  his  parents  in  September 
1991. 

Although  standardized  measures  of  intellective  functioning 


*Closing  briefs  were  received  from  the  parents  and 
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(Exhs.  P-2,  P-14,  P-32)  assessed  Jesse's  cognitive  abilities 
within  the  low  average  range,  neurological  signs  indicated  that 
he  demonstrated  a  higher  cognitive  potential  that  have  been 
compromised  by  specific  language  and  learning  disabilities.   As 
Jesse  was  completing  the  third  grade,  his  reading  and  math  skills 
were  at  the  mid-second  grade  level  (Exh.  P-32,  testimony  of 
Brefach) . 

Jesse's  parents  placed  him  in  a  private  day  502.5  program  at 
the  Carroll  School  at  the  start  of  the  1991-92  school  year. 

ISSUE 


Whether  the  502.4  IEP  proposed  by  Leominster  for  1991-1992 
is  reasonably  calculated  to  promote  Jesse  D.'s  maximum  feasible 
educational  benefits  in  the  least  restrictive  environment, 
consistent  with  federal  and  state  statutory  requirements,  or 

Whether  Jesse  D.'s  special  education  needs  require  his 
placement  during  1991-1992  in  a  502.5  private  day  program  at  the 
Carroll  School  to  enable  him  to  achieve  his  maximum  educational 
development  in  the  least  restrictive  setting  prescribed  under 
federal  and  state  special  education  laws. 

STATEMENT  OF  THE  CASE 

As  a  result  of  increasing  concern  by  Jesse's  first  grade 
teacher  and  his  parents  concerning  his  ability  to  keep  pace 
academically  with  his  peers,  Dr.  Martin  Luloff  administered  the 
PEEX  Evaluation  on  April  6,  1989  (Exh.  P-l) .   Although  the  PEEX 
is  not  considered  a  diagnostic  instrument,  it  is  used  essentially 
to  reflect  a  student's  strengths  and  weaknesses  in  a  variety  of 
activities  considered  important  for  successful  classroom 
performance.   Results  indicated  "significant  and  consistent 
problems  in  the  areas  of  visual  learning  and  fine  motor  output 
based  on  visual  input".   Additional  concerns  centered  on  Jesse's 
ability  to  express  himself  in  writing,  and  in  self-organization 
for  math  computations  on  paper. 

Results  of  a  special  education  assessment,  conducted  by 
Leominster  on  September  7,1989,  as  Jesse  entered  the  second  grade 
(Exh.  P-2) ,  indicated  a  "significant  auditory  memory  weakness" 
and  "possible  LD  for  listening  and  visual  skills".   Following  a 
TEAM  meeting  on  November  2,  1989,  an  IEP  was  accepted  by  Mrs.  D. 
on  November  15,  1989,  that  provided  for  three  half-hour  sessions 
weekly  in  the  resource  room,  intended  to  focus  on  written 
language  and  listening  skills  (Exh.  P-5) .   A  progress  report, 
dated  April  12,  1990,  by  Sandra  Baron,  Jesse's  special  education 
teacher,  indicated  that  while  his  progress  was  good  in  written 
language  and  listening  skills,  he  required  continued 
reinforcement  of  grade  level  math  skills  (Exh.  P-7) . 

Following  a  TEAM  meeting  on  May  23,  1990,  an  amendment  to 
the  existing  502.2  IEP  was  proposed  for  the  period  from  September 
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1990  to  November  1990,  that  provided  the  identical  three  half- 
hour  sessions  in  the  resource  room  with  an  additional  focus  on 
math  skills.  (Exh.  P-9) .   Jesse's  parents  provided  private 
tutoring  by  a  certified  Orton-Gillingham  specialist  for  about  two 
hours  weekly  during  1990-1991  school  year. 

After  the  TEAM  reconvened  on  November  14,  1990,  Leominster 
increased  Jesse's  services  to  daily  half-hour  sessions  in  the 
resource  room  to  accommodate  math  remediation  (Exh.  P-13) .   Mrs. 
D.  rejected  this  plan,  and  requested  independent  evaluations  in 
the  areas  of  neuropsychology  and  speech/language. 

Dr.  Eugene  D'Angelo,  a  neuropsychologist,  conducted  an 
evaluation  of  Jesse  on  January  15,  1991,  and  his  findings  are 
reported  in  Exhibit  P-14.   Intelligence  testing  revealed  that 
Jesse  functioned  in  the  low  average  range  of  intelligence  "with 
visual-perceptual  skills  superior  to  verbal  abilities."   Dr. 
D'Angelo  noted  the  following  significant  deficits: 
1.   Variability  in  expressive-receptive  language  skills  which 
impacted  adversely  on  his  ability  "to  use  verbal  skills  to 
effectively  mediate  either  his  performance  or  behavior";   2.  Poor 
word  comprehension  that  failed  to  utilize  visual  or  auditory 
cues;  3.  Increased  deficiencies  in  verbal  processing  skills  than 
observed  in  prior  evaluations;  4.  Memory  for  words  and  sentences 
remained  significantly  below  age  expectation;  5.  Most  significant 
aspect  of  verbal  memory  weakness  dealt  with  the  "encoding  of 
verbal  information,  rather  than  a  primary  deficit  in  verbal 
memory",  thereby  indicating  that  Jesse's  "verbal  memory 
difficulties  are  really  a  product  of  weak  verbal  sequential 
processing  skills";  6.  Visual  sequential  processing  problems  that 
"leave  him  vulnerable  to  significant  difficulties  with  reading 
and  related  subjects";  and  7.  Need  for  "interventions  which  will 
comprehensively  intervene  in  both  processing  domains  in  order  to 
be  effective". 

Pamela  Lavin,  speech/language  pathologist  employed  by 
Leominster,  administered  an  assessment  on  February  5,  1991.   Her 
findings  were  reported  in  Exhibit  P-16: 

Receptive  Language/Auditory  Processing 

Below  average  in  ability  to  understand  the  meaning  of 
sentences . 

Below  average  in  ability  to  produce  accurate  sentences. 

Below  average  in  the  following  subtests  of  the  Test  of 
Auditory-Perceptual  Skills:   Forward  and  reverse  functions  for 
auditory  number  memory,  interpretation  of  directions,  word 
discrimination,  and  processing.   Average  performance  in  sentence 
and  word  memory. 


•7  _    ^   ?   <J 


-4- 


Expressive  Language 

Although  expressive  language  areas  were  tested  more 
informally,  Ms.  Lavin  concluded  that  "Jesse's  minimal  amount  of 
expression  is  more  a  reflection  of  the  effect  that  his  receptive 
difficulties  have  on  him,  beginning  with  his  poor  performance  in 
Auditory  Word  Discrimination  (TAPS)  which  only  requires  a  more 
automatic  response  of  'same-different'  regarding  the  reception  of 
stimuli....   It  is  felt  that  Jesse  is  unsure  of  how  to  go  about 
deciding  what  he  needs  to  know  and  how  to  ask,  or  state  this 
information" . 

Ms.  Lavin  concluded  that  Jesse's  processing  ability  became 
tenuous  as  information  increased  in  length  and  complexity.   She 
found  significant  weaknesses  in  the  areas  of  organization, 
association,  sequencing  of  information  for  narrative  purposes, 
and  auditory  discrimination  skills. 

In  February  1991,  Mrs.  D.  filed  a  complaint  with  the 
Department  of  Education  (DOE)  on  the  grounds  that  Leominster  was 
not  complying  fully  with  Jesse's  IEP  (Exh.  P-17) .   Since  Mrs.  D. 
had  rejected  the  most  recent  IEP  proposed  by  Leominster  (Exh.  P- 
13) ,  that  provided  daily  tutoring  in  the  resource  room, 
Leominster  was  obligated,  under  Ch.  766  Regulation  327.2,  to 
continue  the  same  level  of  special  education  services  as 
indicated  in  the  prior  IEP  (Exh.  P-9)  -  three  half-hour  sessions 
in  the  resource  room. 

On  April  23,  1991,  Walter  Duggan,  DOE  Educational 
Specialist,  advised  Richard  Cocci,  Leominster  Special  Education 
Administrator,  that  Jesse's  plan  was  not  being  fully  complied 
with  by  Leominster,  and  that  such  action  constituted  "a  violation 
of  Chapter  766  Regulations"  (Exh.  P-25) .   Mr.  Cocci  instructed 
Lois  Thibodeau,  Jesse's  special  education  tutor,  to  make  up  any 
previously  missed  sessions  (Exhs.  P-20,  P-31) . 

Linnea  Weaver,  speech/language  pathologist,  who  holds 
Certification  of  Clinical  Competence-Speech  from  the  American 
Speech-Language-Hearing  Association,  conducted  an  independent 
evaluation  of  Jesse  in  March  1991  (Exh.  P-18) .   Results  of  a 
comprehensive  battery  of  standardized  testing  instruments 
indicated  the  following  findings: 

"The  results  of  the  current  evaluation  represent  a  complex 
profile.   Articulation,  voice  are  within  normal  limits.   Jesse's 
single  word  receptive  vocabulary,  when  tested  non-verbally,  is 
solidly  average  for  his  age.   Jesse  can  also  recognize 
appropriate  grammar  and  syntax,  and  can  use  it  when  provided  with 
cues. . . . 

"Jesse's  overall  scores  represent  severe  delays  in  his 
receptive  and  expressive  language  skills....  Jesse's  receptive 
language  delays  are  demonstrated  at  the  syllable  level  in  that  he 
does  not  understand  how  words  are  put  together  from  sounds,  to 
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syllables,  and  then  to  word  combinations.   Such  delays  would  make 
him  an  inefficient  decoder  at  best,  when  reading,  yet  his 
intelligence,  vocabulary,  and  knowledge  of  syntax  have  allowed 
him  to  learn  from  the  context  of  what  he  reads....  Jesse  cannot 
automatically  utilize  language  to  associate  ideas,  and, 
therefore,  needs  not  only  time  to  understand  and  generate  an 
answer,  but  also  direct  teaching  of  semantics  and  association 
categories  to  utilize  as  he  learns..." 

The  TEAM  reconvened  on  March  22,  1991  to  consider  all  update 
reports,  including  a  discussion  by  Ms.  Weaver  of  her  independent 
speech/language  evaluation.   Leominster  proposed  an  amendment  to 
the  last  accepted  IEP  (Exh.  P-9) ,  that  provided  for  language 
therapy  for  three  half-hour  sessions  weekly,  and  daily  half-hour 
tutoring  in  the  resource  room.   This  amendment  was  intended  to 
extend  from  April  1991  to  November  1991.   Mr.  and  Mrs.  D.  checked 
the  option  choice  on  the  IEP  that  states:  "I  reject  the  following 
portions  of  the  educational  plan  with  the  understanding  that  the 
portions  which  I  accept  will  be  implemented  immediately"  (Exh.  P- 
22). 

In  a  letter  to  Mr.  Cocci,  dated  April,  1991,  Mrs.  D.  stated 
that  Jesse  needed  "a  total  language  based  program  with  the  Wilson 
Orton-Gillingham  approach",  as  well  as  a  summer  program  "to  make 
up  for  the  time  lost  during  the  school  year,  and  to  prevent  him 
from  losing  ground  academically".   Mrs.  D.  accepted  the  service 
delivery  specified  in  the  amendment  supra.  (Exh.  P-24) . 

Following  the  reconvening  of  the  TEAM  on  April  30,  1991, 
Leominster  proposed  a  substantially  separate  502.4  program  with 
all  academic  subjects  delivered  within  the  classroom,  in  addition 
to  three  half-hour  sessions  of  speech/language  therapy  weekly 
(Exh.  P-27) .   Additional  information  in  the  plan  provided  that 
science  and  social  studies  would  be  taught  in  the  regular  fourth 
grade  classroom  with  the  assistance  of  his  special  education 
teacher.   Further,  the  plan  intended  that  Jesse  would  be 
integrated  for  art,  music,  gym,  media,  guidance,  and  all  special 
activities.   Although  the  parents  took  no  action  on  the  option 
choices  within  the  IEP,  their  rejection  of  the  prior  amendment, 
covering  the  period  from  April  1991  to  November  1991,  remained  in 
place. 

Dr.  Susan  Brefach   (Ed.D.  in  Counseling  Psychology,  and 
licensed  as  a  psychologist,  and  certified  as  a  school 
psychologist)  conducted  a  neuropsychological  evaluation  of  Jesse 
on  May  7,  1991  (Exh.  P-32) .   Following  exhaustive  testing  on 
standardized  measurements,  Dr.  Brefach  reached  the  following 
conclusions.   Based  on  the  Stanford  Binet  Intelligence  Scale, 
Jesse  performed  within  the  low  average  range  of  cognitive 
functioning.   "However,  significant  intratest  scatter  is  noted, 
indicating  some  neurological  interference  with  the  normal 
sequential  acquisition  of  learning.   It  is  this  examiner's 
opinion  that  Jesse  demonstrates  signs  of  higher  cognitive 
potential.   There  are  also  numerous  neurological  indicators  of 
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learning  disabilities  within  Jesse's  protocol.   He  displays 
deficiencies  in  both  receptive  and  expressive  language,  in 
organization  skills,  in  his  ability  to  encode  information,  in  the 
size  of  his  memory  span,  in  his  ability  to  understand  and  make 
use  of  sequences  and  sequential  information,  and  in  his  motor 
planning  skills  and  eye-hand  coordination.   This  cluster  of 
symptoms  is  highly  characteristic  of  children  with  significant 
learning  disabilities." 

Dr.  Brefach  opined  that  Jesse  has  difficulty  with  the  entire 
process  involved  in  understanding  language,  and  will  have 
increasing  problems  with  more  complex  written  language,  and 
independent  work.   She  felt  that  Jesse  lacked  the  basic  building 
blocks  that  govern  decoding,  spelling,  the  mechanics  of  written 
language,  and  the  use  and  nature  of  numbers.   Jesse's  oral  silent 
reading  skills  were  assessed  at  the  mid-second  grade  level,  and 
math  skills  at  a  similar  level,  as  Jesse  was  completing  the  third 
grade.   Considering  that  Jesse  had  not  yet  "automatized 
linguistic  or  phonetic  skills  necessary  for  spelling  and  written 
language  tasks",  Dr.  Brefach  predicted  an  increasing  gap  between 
his  skills  and  his  peers.   "Given  Jesse's  vulnerability,  combined 
with  signs  of  better  intellectual  potential,  and  the  recognized 
emotional  vulnerability  of  such  children,  it  is  imperative  that 
he  be  provided  with  an  appropriate  educational  program  to  address 
his  learning  disabilities,  and  provide  him  with  both  remediation 
and  compensatory  strategies  within  a  supportive,  appropriate  peer 
environment. " 

Dr.  Barry  Roy  (Ed.D.  in  Counseling  Psychology,  licensed  as  a 
psychologist,  and  currently  a  consultant  to  6-10  public  school 
districts  in  Massachusetts  and  New  Hampshire)  testified  that  he 
met  with  Jesse  five  times  from  May,  1991  to  November,  1991. 
Based  on  his  three  monthly  sessions  with  Jesse  from  May,  1991  to 
July,  1991,  Dr.  Roy's  report  of  July  17,  1991  (Exh.  P-34)  found 
"no  evidence  at  this  time  of  any  significant  degree  of 
psychological  disturbance".   However,  Dr.  Roy  noted  that  "Jesse 
often  times  compares  himself  to  other  students,  and  is  well  aware 
that  he  is  not  learning  as  quickly  or  efficiently  as  they  are.... 
Jesse  did  not  evidence  any  degree  of  anxiety  or  depression  when 
talking  about  this,  but  stated  it  as  a  matter  of  fact.   When 
asked  about  school  for  the  next  year,  Jesse  stated  'I  hope  I  can 
go  to  a  different  school".   When  asked  why,  Jesse  stated  'they 
can  teach  me  different  there'." 
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Although  Dr.  Roy  found  that  Jesse  did  not  require 
psychological  counseling,  he  was  concerned  that  Jesse's 
"significant  language  delays  which  have  been  clearly  documented" 
would  place  him  at  risk  "as  he  progresses  through  school,  if  he 
is  not  in  an  appropriate  setting".  "...  If  these  delays  are  not 
met  and  treated  successfully  at  this  age,  then  Jesse  is  at  risk 
to  develop  significant  emotional  problems  as  he  becomes  older." 
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DISCUSSION  OF  THE  LEOMINSTER  PROPOSED  502.4 
PROGRAM  AND  THE  CARROLL  SCHOOL 

502.5  PROGRAM 
Leominster  Program 

Kim  Storro  (certified  in  moderate  special  needs)  is  Jesse's 
proposed  teacher  in  the  combined  third  and  fourth  grades  self- 
contained  learning  disabilities  class.   The  class  is  housed  at 
the  Southwest  School  which  was  constructed  in  an  open  concept, 
with  no  permanent  walls.   Ms.  Storro  shares  an  open  space 
classroom  with  a  combined  first  and  second  grade  learning 
disabilities  class  that  is  taught  by  Patricia  Vaillette. 
Margaret  Favreau,  an  undegreed  instructional  aide,  is  assigned  to 
both  special  education  classes. 

The  proposed  IEP  (Exh.  P-27)  designates  that  Jesse  would 
receive  all  instruction  in  reading/language  arts  and  math  within 
the  502.4  class,  and  that  science  and  social  studies  would  be 
provided  in  the  regular  fourth  grade  class  with  the  assistance  of 
the  special  education  teacher.   Further,  Ms.  Storro  stated  that 
she  and  Ms.  Favreau,  the  instructional  aide,  alternate  weeks 
attending  the  science  class,  and  that  she  previews  vocabulary 
words  in  advance  of  the  class.   Since  Ms.  Storro  attends  all 
social  studies  classes,  she  testified  that  she  receives  from 
Carolyn  Quianlan,  fourth  grade  social  studies  teacher,  the  lesson 
plans  a  week  in  advance  so  that  she  can  prepare  "simplified 
worksheets"  for  her  students.   Ms.  Storro  claimed  that  these 
worksheets  do  not  compromise  the  quality  or  contents  of  the 
information  afforded  to  her  students,  as  compared  with  the 
instruction  provided  to  the  regular  fourth  graders,  but  "are 
clearer,  and  more  to  the  point". 

Ms.  Storro  testified  that  she  relies  largely  on  the  Merrill 
Linguistic  Series  for  reading/language  arts  instruction  since  it 
is  geared  "towards  a  sequential  language  methodology",  although 
she  utilizes  additional  instructional  materials  as  well.   The 
nine  fourth-graders  currently  receive  reading  instruction  in 
small  groups,  taught  by  both  Ms.  Storro  and  the  aide.   Although 
Ms.  Storro  acknowledged  that  the  aide  provides  direct 
instruction,  she  testified  that  she  is  able  to  supervise  the 
nature  of  the  aide's  instruction.   Further,  Ms.  Storro  stated 
that  she  spends  an  average  of  15  minutes  daily  with  Ms.  Favreau's 
(the  aide)  groups  to  assure  that  concepts  are  being  properly 
presented,  and  that  learning  is  taking  place. 

Math  is  taught  in  a  multi-sensory  approach  using  a  variety 
of  instructional  strategies,  including  manipulatives,  computer, 
board  work,  Holt  math  text,  developmental  learning  materials,  and 
a  Basic  Math  book.   Since  four  students  receive  math  instruction 
in  the  self-contained  class  (five  youngsters  are  mainstreamed 
into  a  regular  fourth  grade  class),  the  group  works  together  with 
an  opportunity  for  full  participation. 
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Since  the  1991-92  IEP  designates  three  half-hour  sessions  of 
speech/language  therapy  by  a  speech/language  pathologist,  and 
Jesse  would  be  the  only  fourth  grader  to  receive  this  service, 
Ms.  Storro  testified  that  she  would  reteach  to  Jesse  any 
instructional  material  that  he  would  miss  during  the  therapy 
sessions. 

Since  it  is  the  practice  within  Leominster  to  normalize  to 
the  extent  possible  the  total  school  experience  for  all  students 
assigned  to  special  education  programs,  Jesse  would  be  placed  in 
a  normal  fourth  grade  classroom  at  the  start  of  the  school  day, 
and  would  participate  in  regular  art,  music,  gym,  media, 
guidance,  and  all  other  special  activities  (Exh.  P-27) . 

Carroll  School  Program 

Deborah  Awerman  (certified  in  moderate  special  needs, 
Administrator  of  Special  Education,  and  elementary  education)  has 
served  as  the  766  coordinator  at  Carroll  School  (Carroll)  for  six 
years,  and  has  assumed  varied  responsibilities  during  her  15-year 
employment  at  Carroll.   Since  the  development  of  language  is  the 
major  focus  of  the  total  curriculum,  Ms.  Awerman  testified  that 
the  Orton-Gillingham  (0-G)  language  methodology  is  employed 
essentially  for  language  and  spelling,  and  that  Project  Read  is 
used  for  reading  comprehension  and  written  expression.   Ms. 
Awerman  described  0-G  as  a  structured  phonetic  approach  that 
begins  with  basic  language  components,  and  builds  in  a  sequential 
order  to  more  complex  concepts.   While  0-G  has  been  the 
foundation  of  language  instruction  at  Carroll  for  several  years, 
Ms.  Awerman  described  Project  Read  as  an  approach  that  "breaks 
down  reading  into  manageable  chunks",  and  has  been  in  use  at 
Carroll  for  at  least  five  years. 

Ms.  Awerman  stated  that  all  Jesse's  academic  teachers  hold 
moderate  special  needs  certification,  with  the  exception  of  his 
math  teacher  who  was  waivered  by  DOE  pending  completion  of  the 
certification  program.   Jesse's  daily  schedule  during  1991-92 
includes  the  following  subjects,  with  student-teacher  ratios: 
Language  -  7:1,  language  tutorial  -  2:1,  math  -  5:1,  social 
studies  -  8:1,  and  science  -  7:1.   Non-academic  subjects  include: 
physical  education  -  three  sessions  weekly,  arts  -  six  sessions  • 
weekly,  and  Bounders  (intended  to  build  confidence,  and  inspire 
increased  risk-taking)  -  one  period  weekly.   Ms.  Awerman  noted 
that  Jesse  has  chosen  within  his  arts  electives:  music  as  part  of 
a  creative  dramatic  group  three  sessions  weekly  in  a  5:1  ratio, 
and  woodworking  three  sessions  weekly  in  a  5:1  ratio.   During  the 
final  period  of  the  day,  termed  enrichment,  activities  include 
study  hall  on  Mondays,  or  read-aloud  sessions  and  community 
involvement. 

On  a  daily  basis,  all  teachers  meet  to  discuss  the  progress 
of  individual  students,  and  any  emerging  problems.   A  case 
conference  for  each  child  is  conducted  weekly.   Further,  the 
speech/language  pathologist  meets  regularly  with  all  teachers  in 
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the  Lower  Division  (10  teachers),  and  with  the  language  teachers 
weekly.   The  speech/language  pathologist  also  team-teaches 
Jesse's  social  studies  class  three  days  weekly.   Based  on 
Carroll's  review  of  Jesse's  progress  and  his  needs,  they 
determined  that  he  did  not  require  individual  services  by  the 
speech/language  pathologist. 

As  a  result  of  her  observations  of  Jesse  in  all  classes, 
participation  in  teacher/parent  conferences,  and  discussions  with 
his  teachers,  Ms.  Awerman  testified  that:  Jesse  is  more 
comfortable  in  social  studies  than  in  math,  his  expressive 
language  is  now  clearer  and  more  participatory,  he  has 
demonstrated  an  ability  to  use  O-G  decoding  strategies  to  his 
benefit,  he  is  starting  to  conceptualize  math  processes,  and  the 
Carroll  program  is  a  good  fit  for  Jesse. 

Based  on  standardized  tests  administered  by  Carroll  on 
August  7,  1991,  prior  to  Jesse's  enrollment,  he  received  the 
following  grade  equivalency  scores  (Exh.  P-45) : 

California  Achievement  Tests 

Reading  Comprehension 3rd  grade    21st  percentile 

Math  Computation 2nd  grade    5th  percentile 

Stanford  Dictated  Spelling  Test. ...3. 4  grade  level 

Wide  Range  Achievement  Test Beginning  3rd    23rd  percentile 

Woodcock  Reading  Mastery  Test 

Word  Attack 2.5  grade  level 

Ms.  Awerman  found  Jesse  to  be  "extremely  appropriate  for 
Carroll  School"  and  he  "appeared  to  be  happy  and  thriving. 
Jesse's  initial  reserve  changed  to  a  team  player  who  is  willing 
to  take  risks." 

Mr.  and  Mrs.  D.  testified  that  Jesse  was  far  happier  at 
Carroll.   At  the  completion  of  the  third  grade,  Mr.  D.  recalled 
that  Jesse  expressed  his  concern  and  anxiety  that  he  was  unable 
to  keep  pace  academically  with  his  peers.   Mr.  D.  stated  that 
Jesse's  memory  retention  was  so  poor  that  he  could  not  remember 
spelling  words  from  Friday  to  Monday. 

Mrs.  D.  described  Jesse  during  the  current  school  year  as 
far  more  relaxed  with  improved  eating  habits,  and  sleep 
pattern.   "Jesse  is  up  early  and  eager  to  go  to  school." 

FINDINGS  AND  CONCLUSIONS 

Jesse  D.  is  a  student  with  special  needs  falling  within  the 
purview  of  20  U.S.C.  1401  et  seq.  and  Massachusetts  General  Laws 
Ch.  71B.   As  such,  he  is  entitled  to  a  free  appropriate  public 
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education  which  assures  his  maximum  feasible  educational  benefits 
in  the  least  restrictive  environment,  consistent  with  that 
goal.   See  David  D.  v.  Dartmouth  School  Committee,  775  F2d.  411 
(1st  Cir.  1985).   Neither  his  status  nor  entitlement  is  in 
dispute. 

Similarly,  there  is  substantial  agreement  concerning  the 
nature  of  his  handicapping  conditions.   Jesse  D.  is  a  10  year  old 
child  whose  moderate  to  severe  expressive  and  receptive  language 
disorder  has  impacted  negatively  on  his  cognitive  skills  and  his 
ability  to  achieve  effective  academic  progress.   Both  Leominster 
and  independent  evaluators  concurred  that  Jesse's  failure  to 
master  adequate  language  processing  techniques  place  him  at  risk 
as  language  demands  increase  in  complexity  and  length  (Exhs.  P- 
16,  P-18,  P-32) .   "Jesse  cannot  automatically  utilize  language  to 
associate  ideas,  and  therefore  needs  not  only  time  to  understand 
and  generate  an  answer,  but  also  direct  teaching  of  semantics  and 
association  categories  to  utilize  as  he  learns"  (Exh.  P-18).   As 
Jesse  was  completing  the  third  grade  (1990-91) ,  his  reading  and 
math  skills  were  assessed  at  the  mid-second  grade  level  (Exh.  P- 
32).   Further,  although  psychological  testing  and  interviews  with 
Jesse  revealed  no  overt  indicators  of  emotional  problems,  Dr. 
Susan  Brefach  and  Dr.  Barry  Roy  raised  the  concern  that  Jesse 
will  be  vulnerable  to  a  lowered  self-esteem  and  depressed  affect 
as  he  becomes  more  aware  of  the  increasing  gap  between  his 
acquisition  of  learning  and  language  skills  as  compared  with  his 
peers  (Exhs.  P-32,  P-34) .   Leominster  did  not  conduct  an  updated 
psychological  evaluation. 

The  central  dispute  in  this  matter  is  whether  Jesse  D.  can 
achieve  maximum  feasible  educational  benefits,  in  the  least 
restrictive  environment,  within  the  502.4  substantially  separate 
learning  disabilities  class  proposed  by  Leominster,  or  whether 
his  specific  language  and  learning  problems  require  his  placement 
in  a  502.5  private  day  program  at  the  Carroll  School  in  order  to 
achieve  his  maximum  educational  development,  in  the  least 
restrictive  setting. 

Based  upon  a  careful  analysis  of  the  record  (Exhs.  P-l  to  P- 
46,  S-l  to  S-22,  and  about  15  hours  of  recorded  testimony), 
closing  briefs  submitted  by  counsel,  a  review  of  applicable  state 
and  federal  statutes  and  regulations,  and  pertinent  judicial 
guidance,  I  conclude  that: 

1.  The  502.4  IEP,  extending  from  September  1991  to  June 
1992,  proffered  by  Leominster  Public  Schools,  is  not  reasonably 
calculated  to  promote  Jesse  D.'s  maximum  feasible  educational 
benefits  in  the  least  restrictive  setting,  and  does  not  comport 
with  the  legal  mandates  set  forth  under  20  U.S.C.  1401-1461,  and 
M.G.L.  Ch.  71B,  and  their  attendant  regulations. 

2.  The  502.5  program  at  the  Carroll  School  has  professional 
expertise,  experience,  and  resources  to  remediate  Jesse  D.'s 
moderate  to  severe  language  disabilities  in  order  to  allow  him  to 
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achieve  maximum  feasible  educational  benefits,  in  the  least 
restrictive  environment,  as  required  under  state  and  federal 
special  education  laws-. 

My  attendant  analysis  follows: 

My  concerns  about  the  ability  of  Leominster's  proposed  502.4 
class  to  meet  Jesse's  language  and  learning  needs  rest  largely  on 
the  following  factors:   1.  Leominster's  self-styled  focus  of  the 
proposed  class  for  learning  disabilities,  rather  than  language 
disorders  (Exh.  P-42) ;  2.  Absence  of  appropriate  expertise  and 
experience  of  Kim  Storro  in  remediating  language  dysfunctions; 

3.  Whether  the  physical  nature  of  the  open  classroom, 
accommodating  two  self-contained  classes,  provides  environmental 
distractions  that  would  impact  on  Jesse's  ability  to  learn; 

4.  Amount  of  direct  instruction  provided  by  the  instructional 
aide;   5.   Availability  of  Ms.  Storro  to  provide  individual  1-1 
instruction  to  Jesse;  6.  Whether  Jesse  could  benefit  from 
mainstreamed  fourth  grade  science  and  social  studies;  and 

7.   Whether  the  proposed  502.4  program  is  in  compliance  with  Ch. 
766  Regulation  502.4(b)  in  terms  of  the  number  of  students 
receiving  special  education  services,  during  various  times  during 
the  day,  and  the  staffing. 

My  consideration  of  these  factors  relied  heavily  on  the 
testimony  of  the  following  witnesses:  Kim  Storro  (M.Ed.)  who 
holds  certification  in  moderate  special  needs,  and  has  been  a 
special  education  teacher  for  10  years;  Ann  Maki  (M.Ed.),  who 
holds  certifications  in  moderate  special  needs  and  elementary 
education,  trained  in  Orton-Gillingham  language  methodology,  and 
has  served  during  the  past  20  years  as  a  language  teacher, 
diagnostician,  and  in  varied  administrative  special  education 
positions;  Dr.  Susan  Brefach  (Ed.D.  in  counseling  psychology), 
who  is  licensed  as  a  psychologist,  and  certified  as  a  school 
psychologist,  and  who  has  had  both  public  and  private  school 
experience;  Dr.  Barry  Roy  (Ed.D.  in  Counseling  Psychology),  who 
is  licensed  as  a  psychologist  with  extensive  experience  as  a 
consultant  to  public  school  districts  in  Massachusetts  and  New 
Hampshire;  Linnea  Weaver  (Master  of  Science  in  Speech  Pathology), 
who  holds  certification  of  Clinical  Competence-Speech  from  the 
American  Speech-Language-Hearing  Association;  and  Ross  Deacon 
(M.Ed.),  who  holds  certifications  as  a  school  psychologist, 
Director  of  Guidance  Counseling,  Special  Education  Administrator, 
with  licensure  as  an  educational  psychologist,  and  has  served  as 
a  school  psychologist  in  Leominster  for  more  than  20  years. 

Without  exception,  the  testimony  of  all  expert  witnesses 
(Weaver,  Brefach,  Awerman,  Maki,  Storro)  agreed  that  Jesse 
exhibits  a  moderate  to  severe  language  dysfunction,  that  is 
manifested  primarily  in  his  auditory  processing  and  listening 
skills,  and  impacts  significantly  on  his  ability  to  learn,  and 
retain,  instructional  materials.   Further,  comprehensive 
speech/language  evaluations  conducted  by  Leominster's  Pamela 
Lavin  (Exh.  P-16)  and  Linnea  Weaver,  independent  evaluator  (Exh. 
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P-18)  ,  confirm  this  diagnosis.   Yet,  the  proposed  502.4  program 
was  acknowledged  by  Ann  Maki,  a  credible  and  superbly  experienced 
teacher  of  language  disabled  children,  not  to  comport  with  a 
language-based  milieu.   Ms.  Maki  testified  that  Leominster  does 
not  have  an  elementary  language-based  class,  except  at  the  pre- 
school level,  and  that  Jesse  would  benefit  from  a  highly 
structured  language  approach.   Although  Kim  Storro  presented  as  a 
competent,  caring,  skilled  teacher,  who  understood  the  specific 
nature  of  Jesse's  language  problems,  she  readily  admitted  that 
her  program  was  not  designed  as  a  language-based  class,  but 
rather  accommodated  the  full  range  of  learning  disabilities.   The 
description  of  the  502.4  class  generated  by  Leominster  (Exh.  P- 
27)  indicates  that  language  is  only  one  component  of  the  program 
intended  for  students  with  learning  disabilities. 

The  fact  that  Ms.  Storro  is  not  trained  in  the  Orton- 
Gillingham  methodology,  preferred  by  Mr*  and  Mrs.  D.,  does  not 
constitute  a  detractor  to  the  program.   Ms.  Maki  and  Deborah 
Awerman  (Carroll  School  766  Coordinator)  concurred  that  available 
language  methodologies,  other  than  Orton-Gillingham,  can 
similarly  be  used  successfully  to  remediate  Jesse's  language 
disorder . 

The  parties  do  not  dispute  that  the  requisite  elements  for 
Jesse's  teaching  approach  is  a  multi-sensory,  language-based 
program  that  provides  sequential  building-blocks  to  enable  Jesse 
to  understand  how  language  is  constructed,  and  to  implement  the 
necessary  strategies  (Brefach,  Weaver,  Maki).   Despite  the  best 
intentions  by  Ms.  Storro  to  meet  the  diverse  special  needs  of  all 
her  students,  I  am  persuaded  that  Jesse  would  not  receive 
language-based  instruction  sufficient  to  remediate  his  language 
disorder . 

The  open  nature  of  the  classroom  accommodates  simultaneously 
two  self-contained  groups  -  a  first  and  second  grade  group  (with 
third  graders  for  part  of  the  day)  on  one  side  of  the  room,  and 
fourth  graders  (with  third  graders  for  part  of  the  day)  on  the 
other  side  of  the  room.   Dr.  Brefach,  Ms.  Weaver,  and  Dr.  Roy 
testified  about  the  high  level  of  noise  distractions  during  their 
observations.   Ms.  Storro  testified  that  she  compensates  for  the 
noise  by  teaching  as  quietly  as  possible,  and  that  her  students 
get  used  to  the  noise.   Further,  I  rely  on  the  testimony  of  Ms. 
Maki  who  stated  that  she  would  have  preferred  that  Ms.  Storro  did 
not  have  to  share  her  classroom  with  another  class,  and  that  it 
is  generally  more  acceptable  to  have  a  quieter  room.   As  a  child 
with  primary  listening  and  auditory  processing  problems, 
identified  and  addressed  by  Leominster  as  early  as  the  second 
grade  (Exh.  P-5) ,  I  find  that  the  provision  of  all  language  and 
math  instruction  in  a  noisy  and  distracting  educational  setting 
poses  an  unacceptable  risk  to  Jesse's  ability  to  learn. 

Although  I  am  persuaded  by  Ms.  Storro* s  testimony  that  she 
diligently  reviews  each  student's  IEP  to  assure  that  all  goals 
and  objectives  are  being  met,  I  am  concerned  about  the  amount  of 
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direct  instruction  provided  by  Margaret  Favreau,  an  undegreed 
instructional  aide.   Each  week,  Ms.  Storro  and  Ms.  Favreau 
provide  daily  instruction  to  two  reading  groups,  each,  and  then 
they  change  reading  groups  on  the  following  week.  Although  Ms. 
Storro  is  present  when  Ms.  Favreau  provides  direct  instruction  in 
reading,  I  conclude  from  Ms.  Storro's  testimony  that  she  is 
involved  in  her  own  teaching  demands,  and  that  her  supervision  of 
Ms.  Favreau  can  be  minimal,  at  best. 

Taking  into  account  the  full  extent  of  Ms.  Storro's  teaching 
responsibilities,  I  find  her  testimony,  that  she  would  still  have 
ample  time  to  deliver  individual  language  or  math  instruction  to 
Jesse,  as  needed,  to  lack  credibility.   Ms.  Storro  testified  that 
she  would  place  Jesse  beside  her  throughout  the  day  to  assure 
that  he  was  processing  the  instructional  materials.   Considering 
that  Ms.  Storro  is  responsible  for  the  entire  curriculum 
(reading,  language,  spelling,  phonics,  science,  and  social 
studies)  for  nine  fourth  graders,  and  language  and  spelling  for 
six  third  graders,  I  find  that  her  desire  to  address  all  of 
Jesse's  special  needs  to  be  committed  and  sincere,  but  that  the 
actual  implementation  would  likely  fall  far  short.   While  Ms. 
Storro  pointed  out  that  the  last  half-hour  of  the  school  day  is 
usually  designated  as  make-up  time  for  anything  not  covered 
during  the  day,  I  find  this  minimal  allotment  of  time  to  be 
impractical  and  insufficient  to  meet  the  needs  of  Jesse  who  may 
need  reinforcement  or  clarification  of  previously  presented 
instruction. 

The  1991-92  IEP  (Exh.  P-27)  specified  three  half-hour 
sessions  weekly  of  speech/language  therapy  provided  by  Ms.  Weiss, 
pathologist.   Ms.  Storro  testified  that  Jesse  would  be  the  only 
fourth  grader  to  receive  speech/language  services,  and  that  Ms. 
Weiss  does  not  observe  the  class.   Since  the  time  slots  for  the 
speech/language  therapy  would  be  determined  by  Ms.  Weiss,  Ms. 
Storro  testified  that  she  would  reteach  to  Jesse  any 
instructional  materials  he  would  miss  during  the  therapy 
sessions.   Considering  Ms.  Storro's  full  teaching 
responsibilities,  and  that  the  last  half-hour  of  the  school  day 
already  appears  to  be  overly  burdensome,  I  am  unconvinced  that 
Ms.  Storro  could  provide  the  make-up  instruction  to  Jesse,  in  a 
sufficiently  structured  manner,  to  enable  him  to  achieve  his 
maximum  educational  gains. 

As  indicated  in  the  1991-92  plan  (Exh.  P-27),  Jesse  would 
receive  regular  fourth  grade  science  and  social  studies.   Adding 
Ms.  Storro's  nine  fourth  graders  to  the  mainstreamed  classes, 
both  science  and  social  studies  classes  currently  have  about  30 
students.   Ms.  Storro  testified  that  in  both  classes,  she  (or  Ms. 
Favreau  every  other  week  in  science)  sits  at  a  separate  table 
with  her  students,  and  the  regular  education  teachers  conduct  the 
classes.   Ms.  Storro  acknowledged  that  the  science  and  social 
studies  classes  are  not  team-taught  with  a  special  education 
teacher,  and  that  no  modifications  are  made  by  the  regular 
education  teachers  to  accommodate  language  or  learning 
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disabilities.   Although  Ms.  Storro  stated  that  she  obtains  the 
lesson  plans  for  science  and  social  studies  a  week  in  advance 
from  both  teachers,  and  then  prepares  vocabulary  words  for 
science  that  are  previewed  in  advance  of  the  classes,  and 
prepares  "simplified  worksheets"  that  are  similarly  previewed  in 
advance,  Ms.  Storro's  students  do  not  ask  questions  for 
clarification  during  these  regular  education  classes.   Rather, 
Ms.  Storro  testified  that  questions  are  asked,  and  responded  to, 
within  the  self-contained  classroom.   Further,  I  am  persuaded  by 
Ms.  Storro's  testimony  that  her  attempt  to  simplify  the  more 
difficult  aspects  of  the  science  and  social  studies  contents  in 
prepared  worksheets,  and  her  testing  the  fourth  grade  students  on 
the  more  simplified  instructional  materials,  result  in  a 
diminution  of  subject  presentation,  and  a  decrease  in  the 
standards  expected  of  regular  education  fourth  graders. 

The  parties  agree  that  listening  and  auditory  processing 
skills  are  significant  deficit  areas  for  Jesse.   Accordingly,  I 
find  that  the  integrated  science  and  social  studies  classes 
cannot  be  expect  to  allow  Jesse  to  receive  his  maximum 
educational  benefits  for  the  following  reasons:   1.  Both  the 
science  and  social  studies  teachers  have  no  training  or  expertise 
in  providing  special  education  instruction  (Exh.  S-20,  S-22) ; 
2.   Both  the  science  and  social  studies  teachers  are  wholly 
responsible  for  delivering  the  contents  materials  during  the 
classes;  3.   The  instruction  and  curriculum  within  the  classes 
are  not  adapted  to  accommodate  Jesse's  special  language-based 
problems;  4.  Jesse's  inability  to  comprehend/process  the 
instruction  cannot  be  addressed  immediately  within  the  science 
and  social  studies  classes,  but  would  need  to  be  delayed  until 
attended  to  by  Ms.  Storro  in  the  502.4  class;  and  5.  Testing 
administered  by  Ms.  Storro  in  these  subjects  would  not  be 
representative  of  the  standards  expected  of  regular  education 
fourth  graders,  but  would  constitute  a  decrease  in  curriculum 
contents. 

I  find  merit  in  the  argument  advanced  by  counsel  for 
Leominster  in  his  closing  brief  that  federal  and  state  special 
education  laws,  as  wll  as  judicial  decisions,  underscore  the 
important  of  balancing  the  imperative  for  mainstreaming  with 
special  education  programming.   However,  I  find  absent  any 
judicial  guidance  upon  which  to  conclude  that  public  school 
districts  may  proffer  the  educational  benefits  of  mainstreaming 
to  cure  defective  special  education  services.   I  am  not  convinced 
that  Jesse  would  derive  any  measurable  educational  benefit  by 
merely  being  physically  present  in  large  mainstreamed  science  and 
social  studies  classes  without  appropriate  and  expert  language 
adaptations  provided  by  the  teachers  instructing  the  classes. 

Of  the  four  expert  witnesses  for  the  parents  (Brefach, 
Weaver,  Awerman,  and  Roy),  Dr.  Roy  was  by  far  the  most 
experienced  in  assessing  special  education  programs  within  public 
school  districts  (Exh.  P-34).   Although  he  found  Ms.  Storro  to  be 
enthusiastic,  organized,  and  pleasant  during  his  90-minute 
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observation  of  the  proposed  class,  Dr.  Roy  testified  that  he 
"could  clearly  hear  the  instruction  of  the  other  class"...  (and 
that)  Jesse  would  have  too  hard  a  time  processing  information 
because  of  his  language  processing  problem". 

Finally,  I  take  administrative  notice  that  the  proposed 
502.4  learning  disabilities  program  is  currently  in  non- 
compliance with  Ch.  766  Regulation  502.4(b)  (effective  in  April 
and  May  1991),  that  states:  "In  each  program  the  number  of 
children  for  each  teacher  shall  not  exceed  eight,  and  for  each 
teacher  with  an  aide,  shall  not  exceed  twelve".   Richard  Cocci, 
Special  Education  Administrator,  admitted  in  his  testimony  that 
the  class  size  exceeded  this  regulatory  limit  during  various 
times  of  the  school  day.   He  further  testified  that  he  intended 
to  submit  a  request  for  a  waiver  to  DOE  to  cure  this  non- 
compliance.  While  the  admitted  non-compliance  of  Ms.  Storro's 
class  does  not,  in  and  of  itself,  constitute  a  fatal  flaw  that 
cannot  be  overcome,  this  aspect  clearly  reinforces,  together  with 
the  body  of  discussion  supra,  the  inability  of  Leominster's 
proposed  502.4  program  for  1991-92  to  promote  Jesse  D.'s  maximum 
feasible  educational  benefits,  in  the  least  restrictive 
environment,  consistent  with  the  statutory  and  regulatory  schema 
embodied  in  federal  and  state  special  education  laws. 

Based  on  my  careful  analysis  of  the  record,  I  find  that  the 

502.4  IEP,  proposed  by  the  Leominster  Public  Schools  for  Jesse  D. 
for  school  year  1991-92,  is  not  reasonably  calculated  to  allow 
Jesse  D.  to  achieve  his  maximum  educational  development,  in   the 
least  restrictive  setting,  and  does  not  comport  with  the  legal 
mandates  set  forth  under  20  U.S.C.  1401-1461,  and  M.G.L.  Ch.  71B, 
and  their  attendant  regulations.   My  reasons  are:  1.  Ms.  Storro's 
class  is  not  language-based  to  meet  Jesse's  individual  special 
needs,  but  is  designed  to  address  a  broad  range  of  learning 
disabilities;  2.  Ms.  Storro  does  not  have  the  training  nor 
available  time  to  provide  highly  structured  language-based 
instruction;  3.  The  juxtapositioning  of  two  substantially 
separate  classes  within  the  same  open  space  places  Jesse  at  an 
unacceptable  risk  for  failure  considering  his  listening  and 
auditory  processing  deficits;  4.  The  strong  likelihood  exists 
that  Jesse  would  receive  direct  instruction  from  an  undergreed 
aide  without  Ms.  Storro's  immediate  supervision;  5.  Considering 
the  volume  of  Ms.  Storro's  teaching  responsibilities,  her  ability 
to  deliver  individual  instruction  to  Jesse,  on  an  as  needed 
basis,  is  minimal;  6.  The  mainstreamed  science  and  social  studies 
classes  are  not  adapted  to  address  Jesse's  specific  language 
problems,  and  would  result  in  his  receiving  a  significant 
decrease  in  the  fourth  grade  regular  education  curriculum  in 
these  subjects;  and  7.  Ms.  Storro's  class  is  currently  in  non- 
compliance with  Ch.  766  Regulations  in  terms  of  staffing. 

I  next  turn  my  attention  to  a  discussion  of  Jesse's  current 

502.5  private  day  program  at  the  Carroll  School  (Carroll),  an 
approved  Ch.  766  facility.   In  weighing  the  efficacy  of  Carroll's 
program,  expertise,  and  resources  to  provide  Jesse  with  his 
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maximum  feasible  educational  benefits,  in  the  least  restrictive 
prototype,  I  considered  carefully  the  following  concerns:  1. 
Primary  focus  of  instruction,  2.  Compat ability  of  peers,  3. 
Expertise  of  Jesse's  teachers,  and  4.  Whether  the  program  is 
reasonably  calculated  to  address  and  remediate  Jesse's  individual 
language  special  needs. 

In  my  analysis  of  these  factors,  I  relied  substantially  on 
the  testimony  of  Deborah  Awerman,  Carroll  766  Coordinator  (See 
discussion  of  Ms.  Awerman' s  credentials  under  Statement  of  the 
Case  -  Carroll  School  Program,  supra) ;  Dr.  Brefach,  Ms.  Maki,  Dr. 
Roy,  and  Mr.  Deacon. 

The  parties  did  not  dispute  that  the  language-based 
curriculum  at  Carroll  was  appropriate  to  address  Jesse's  special 
needs.   In  fact,  based  on  her  observation  of  Jesse's  program  at 
Carroll  on  October  23,  1991,  Ms.  Maki,  an  experienced  language 
teacher  in  Leominster,  reached  the  following  conclusions  in  her 
testimony:  1.  Carroll  provides  a  language-based  milieu,  2. 
Carroll  has  a  nurturing  educational  environment,  4.  Carroll 
utilizes  a  strategy-based  approach  to  remediate  language 
deficits,  and  5.  Jesse  would  benefit  from  a  language-base 
instructional  setting.   These  conclusions  were  confirmed  in  the 
testimonies  of  all  the  parents'  expert  witnesses  who  similarly 
observed  Jesse's  program  at  Carroll  (Brefach,  Weaver,  and  Roy). 

Jesse's  daily  schedule  at  carroll  includes  the  following 
classes,  with  accompanying  student/teacher  ratios  (Exh.  P-35) : 
Math,  5-1,  social  studies,  8-1,  language,  7-1,  language  tutorial, 
2-1,  science,  7-1,  two  periods  of  non-academic  arts  or  physical 
education,  and  an  enrichment  period  at  the  conclusion  of  the 
school-day.   Ms.  Awerman  testified  that  prior  to  starting 
teaching  responsibilities  at  Carroll,  all  teachers  receive 
extensive  training  in  language-based  instruction.   Further,  she 
pointed  out  that  all  Jesse's  academic  teachers  are  certified  in 
moderate  special  needs,  with  the  exception  of  his  math  teacher 
who  received  a  waiver  from  DOE  pending  her  certification. 

To  assure  that  Jesse,  and  his  similarly  language  impaired 
peers,  can  understand  and  process  the  contents  of  the  fourth 
grade  social  studies  curriculum,  the  speech/language  pathologist 
team-teaches  three  days  weekly  (testimony  of  Awerman) . 
Considering  that  Jesse's  division  at  Carroll  includes  47  students 
with  10  teachers,  Ms.  Awerman  stated  that  it  is  entirely 
manageable  for  the  speech/language  pathologist  to  meet  at  least 
weekly  with  all  Jesse's  teachers  to  monitor  his  progress,  and  to 
intervene,  if  any  problems  surface. 

In  light  of  the  experience  and  expertise  of  the  Carroll 
School  program  in  providing  a  structured,  consistent,  language- 
based  methodology  to  language  disordered  'students  like  Jesse  D., 
I  concur  with  Ms.  Maki,  and  the  parents'  expert  witnesses  (supra) 
that  Carroll  can  employ  a  language-based  instructional  approach 
that  is  entirely  appropriate  to  address  Jesse's  moderate  to 
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severe  language  deficits.   Further,  I  am  persuaded  by  the 
evidence  that  all  Jesse's  teachers  have  received  extensive 
training  in  employing  language  teaching  strategies  that  target 
his  individual  language  needs.   Although  Ms.  Awerman  testified 
that  Carroll  uses  the  Orton-Gillingham  and  Project  Read 
methodologies  consistently,  I  am  persuaded  by  the  testimonies  of 
Ms.  Maki  and  Ms.  Awerman  that  other  language-based  approaches  can 
also  be  effective  in  remediating  Jesse's  language  problems.   I 
find  that  the  requisite  element  for  successful  treatment  of 
Jesse's  moderate  to  severe  language  difficulties  is  the  intensive 
degree  of  structure,  consistency,  and  teaching  expertise 
programmed  at  Carroll  throughout  his  daily  academic  schedule. 

I  now  deal  with  the  reservations  raised  in  testimony  by  Ross 
Deacon  (M.Ed.,  and  certified  as  a  school  psychologist,  Director 
of  Guidance  Counseling,  Administrator  of  Special  Education;  and  a 
licensed  educational  psychologist)  who  has  been  employed  as  a 
school  psychologist  at  Leominster  since  1970.   Based  on  a 
comparison  of  Jesse's  Verbal  IQ  score  of  77  with  the  uniformly 
higher  scores  of  his  peers,  with  whom  he  is  grouped  for  all 
academic  subjects  (Exh.  P-36) ,  Mr.  Deacon  testified  that  Jesse's 
low  score  was  too  disparate  for  instructional  compatibility. 
Although  Mr.  Deacon  suggested  that  90-110  constitutes  the  average 
range  on  the  WISC  (Wechsler  Intelligence  Scale  for  Children- 
Revised),  he  acknowledged  that  the  average  range  can  be 
considered  within  the  30th  to  70th  percentile.   Further,  I  am 
persuaded  by  the  testimony  and  report  of  Dr.  Brefach  (Exh.  P-32) 
that  Jesse's  actual  cognitive  ability  is  higher  than  the  reported 
Verbal  IQ  of  77,  and  likely  to  be  average.   Based  on  Dr. 
Brefach 's  administration  of  the  Stanford  Binet  Intelligence 
Scale,  4th  Edition,  in  May  1991,  she  reported  that:  "... 
significant  intratest  scatter  is  noted,  indicating  some 
neurological  interference  with  the  normal  sequential  acquisition 
of  learning.   It  is  this  examiner's  opinion  that  Jesse 
demonstrates  signs  of  higher  cognitive  potential."   I  find  that 
when  Leominster  conducted  the  WISC  in  June  1989,  as  Jesse  was 
completing  the  first  grade,  he  received  a  Verbal  IQ  score  of  84 
(Exh.  P-2) .   Finally,  I  rely  on  the  testimony  of  Ms.  Awerman  who 
stated  that  Carroll  accepts  and  groups  students  based  on  a 
variety  of  criteria,  with  the  verbal  WISC  score  being  only, one 
factor. 

Based  on  the  observations  by  the  parents'  and  Leominster's 
expert  witnesses  of  Jesse's  program  at  Carroll,  I   find  that: 
Jesse  apparently  fits  in  well  with  his  classmates,  he  appears  to 
be  happy  and  thriving  within  the  Carroll  milieu,  and  the  Carroll 
professionals  have  not  found  his  low  verbal  score  to  be  a  bar  to 
compatible  academic  groupings.   Therefore,  I  dismiss  Mr.  Deacon's 
assertions  as  unsupported  by  the  record. 

After  weighing  the  exhaustive  documentary  and  testimonial 
record,  I  find  a  preponderance  of  evidence  upon  which  to  conclude 
that  the  502.5  private  day  program  at  the  Carroll  School,  an 
approved  Ch.  766  facility,  has  the  requisite  language-based 
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methodology,  employed  in  a  highly-structured,  consistent,  expert 
manner  throughout  the  school  day,  with  compatible  language- 
disordered  peers,  to  enable  Jesse  D.  to  achieve  his  maximum 
feasible  educational  beneifts,  in  the  least  restrictibe 
environment,  and  that  this  finding  is  consistent  with  the  legal 
imperatives  set  forth  under  20  U.S.C.  1401-1461,  and  M.G.L. 
Chapter  71B. 

ORDER 

Immediatley  upon  receipt  of  this  decision,  the  Leominster 
Public  Schoools  shall  arrange  to  reimburse  Mr.  and  Mrs.  D.  for 
Jesse's  tutition  at  the  Carroll  School,  retroactive  to  the  start 
of  the  1991-92  school  year,  and  for  transportation  costs  thereto 
at  the  rate  of  22  cents  per  mile  for  a  daily  round-trip,  and  to 
fund  all  tuition  and  transportation  costs  attendant  to  Jesse  D.'s 
placement  at  the  Carroll  School  for  the  balance  of  the  1991-92 
school  year. 


By  the  Hearing  Officer: 


Phyllis  Byack 


Dated:       jJ^zUCOdd.      UL    S ??<^ 
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COMMONWEALTH  OF  MASSACHUSETTS 

MASSACHUSETTS  DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


/J/3/ 9=2. 


IN   RE:    MICHAEL    H. 


BSEA  CASE  #91-2275 


DECISION 


This  decision 
and  30A;  20  U.S.C. 
thereunder. 


is  issued  pursuant  to  M.G.L.  Chapters  71B,  15, 
1401-1461;  and  the  Regulations  promulgated 


A  hearing  was  scheduled  to  take  place  at  the  Winchester 
Police  Department  Building  on  December  2,  1991,  conducted  by  the 
Bureau  of  Special  Education  Appeals  (BSEA),  on  appeal  by  Mr.  and 
Mrs.  D.H.  of  the  Individual  Educational  Plan  (IEP)  for  1991-92, 
proposed  by  the  Winchester  Public  Schools  (Winchester),  for  their 
minor  son,  Michael. 

On  receipt  of  the  documents  by  BSEA,  submitted  by  the 
parties  in  advance  of  the  scheduled  hearing,  a  letter  (marked 
Parents'  Exhibit  #3)  cast  doubt  on  whether  the  program,  proffered 
by  Winchester  for  Michael  H.  during  school  year  1991-92, 
constituted  a  viable  and  available  placement. 

Following  extended  informal  discussions  with  the  parties  on 
December  2,  1991,  and  with  their  concurrence,  the  hearing  was 
convened  for  the  limited  purpose  of  determining  whether  the 
program,  proposed  by  Winchester  for  1991-92,  was  implementable  in 
September,  1991,  and  whether  it  remained  an  available  program  for 
the  balance  of  the  1991-92  school  year. 

Persons  attending  all,  or  part  of,  the  hearing  were: 


Mr.  and  Mrs.  D.H. 
Honora  Kaplan 
Frank  Bianco 

Mary  Joann  Reedy 

Henry  Clark 
Jonathan  Parkhurst 
Kathy  Nugent 
Patricia  Costopulos 
Carla  Jentz 
Catherine  Skahan 

Phyllis  Ryack 


Parents 

Counsel  for  Parents/Student 

Director  of  Pupil  Services/Special 

Education,  Winchester 

Attorney  for  the  Winchester  Public 

Schools 

Attorney  for  the  Kennedy  Day  School  (KDS) 

Associate  Director,  KDS 

Curriculum  Consultant,  KDS 

Speech/Language  Pathologist,  Winchester 

Chairperson  for  Evaluations,  Winchester 

Observer,  Murphy,  Lamere  and  Murphy 

Hearing  Officer 
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PROCEDURAL  DISCUSSION 

1.  On  November  26,  1991,  BSEA  received  a  letter  from  Henry 
Clark,  attorney  for  the  Kennedy  Day  School  (KDS) ,  that  stated  in 
pertinent  part:  (referenced  supra  as  Parents'  Exhibit  #3): 

...  Michael  (H.),  the  student  in  question,  has  never 
been  formally  referred  to  Kennedy,  nor  has  he  been 
evaluated  by  the  standard  Kennedy  screening  and 
evaluation  process.   Whomever  is  characterizing  the 
particular  classroom  at  Kennedy  as  the  "proposed 
classroom  placement"  for  Michael  (H.)  for  1991-1992  is 
making  such  characterization  without  any  official 
input  or  involvement  (from)  Kennedy.   Kennedy,  therefore, 
has  no  opinion  at  this  time  as  to  the  appropriateness 
of  the  "proposed  placement"  for  Michael  (H.). 

2.  The  Hearing  Officer  brought  this  letter  to  the  attention 
of  the  parties,  prior  to  the  start  of  the  hearing,  in  order  to 
assess  their  positions  on  this  matter. 

3.  Following  a  lengthy  pre-hearing  conference,  and 
caucusing  by  the  parties,  Mr.  and  Mrs.  H.  and  Winchester  agreed 
that:   1.  The  hearing  would  convene  for  the  limited  purpose  of 
receiving  statements  from  Ms.  Kaplan,  Ms.  Reedy,  and  Mr.  Clark  on 
whether  KDS  was  a  viable  placement  for  Michael  H.  from  the  start 
of  the  1991-92  school  year,  and  2.  The  parties  would  submit 
briefs  on  this  issue  to  the  Hearing  Officer  by  December  20, 
1991.* 

POSITIONS  PRESENTED  AT  THE  HEARING 

1.  Mr.  Clark  explained  that,  in  the  absence  of  the 
customary  in-take,  multi-disciplinary  evaluative  testing  of 
Michael  H.  by  clinicians  at  KDS,  that  had  not  occurred  to  date, 
KDS  could  not  determine  whether  their  program  was  appropriate  for 
the  student.   Although  KDS  had  received  a  redacted  IEP  and  other 
sanitized  reports,  this  information  was  insufficient  for  KDS  to 
make  an  informed  decision  on  whether  their  program  was 
appropriate  for  the  child.  » 

2.  Counsel  for  parents  argued  that  since  KDS  had  not  yet 
accepted  Michael  as  a  student  for  1991-92,  Winchester's  IEP,  that 
purported  KDS  as  the  designated  placement,  was  without 
foundation. 

3.  Winchester  did  not  present  oral  argument  setting  out  its 
position  in  its  brief  filed  after  the  hearing. 


*The  parents'  brief  was  received  on  December  20,  1991,  and 
Winchester's  brief  was  received  on  December  21,  1991. 
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ISSUE 

Whether  the  IEP  proposed  by  the  Winchester  Public  Schools, 
extending  from  July  17,  1991  to  June  30,  1992  (resulting  from  a 
TEAM  meeting  conducted  on  June  12,  1991),  and  designating  a  502.5 
private  day  placement  at  the  Kennedy  Day  School,  can  be  relied 
upon  by  Mr.  and  Mrs.  H.,  parents  of  Michael  H.,  as  representing  a 
viable  and  available  educational  program  during  the  1991-92 
school  year.   (The  1991-92  IEP  is  marked  as  Parents'  Exhibit  #2.) 

STATEMENT  OF  THE  CASE 

Michael  H.  is  an  eight  year  old  child  who  presents  with  a 
constellation  of  multiple,  complex  problems  that  remain  not  fully 
understood  at  this  time.   He  carries  a  diagnosis  of  myoclonic 
seizure  disorder  combined  with  emotional  difficulties.   These 
impairments  are  evident  in  frequent  seizures,  cognitive  and 
behavioral  problems,  impulsivity,  poor  language  skills,  and 
significant  delays  in  visual  memory  and  fine  motor  skills. 
Further,  his  attentional  deficits  and  distractability  require 
constant  verbal  redirection  and  refocusing.   (Parents'  brief) 

Winchester  convened  a  TEAM  meeting  on  June  12,  1991,  that 
was  attended  by:  Mr.  and  Mrs.  D.;  Winchester  school 
professionals;  Winchester's  attorney;  Michael's  current  teacher 
at  the  Community  Therapeutic  Day  School  (CTDS) ;  and  the  attorney 
representing  the  parents  at  that  time  (Winchester 's  brief).   Both 
the  parents'  and  Winchester's  briefs  concur  that,  at  the  TEAM 
meeting,  KDS  was  not  offered  to  the  parents  as  the  proposed 
program  for  1991-92,  nor  was  any  discussion  of  the  KDS  program 
conducted. 

Apparently  at,  or  subsequent  to,  the  June  12,  1991  TEAM 
meeting,  Mrs.  D.  advised  Winchester  that  future  communications 
should  take  place  between  the  parties'  respective  attorneys,  but 
that  the  1991-92  IEP  should  be  sent  directly  to  the  parents. 

On  June  20,  1991,  Ms.  Reedy  telephoned  Constance  Hilton  (the 
parents'  attorney  at  this  time)  that  Winchester  intended  to 
propose  KDS  for  Michael  during  1991-92,  and  also  requested 
parental  consent  to  allow  Winchester  to  release  Michael's  records 
to  KDS.   After  Ms.  Hilton  relayed  this  information  to  Mrs.  H., 
she  advised  Ms.  Reedy  that  the  parents  would  not  consent  to  the 
release  of  Michael's  records  to  KDS,  but  they  were  aware  that 
Winchester  intended  to  forward  a  redacted  IEP,  and  other 
sanitized  information  to  KDS.   (Affidavits  of  Ms.  Reedy  and  Ms. 
Hilton) 

On  her  own  initiative,  Mrs.  H.  contacted  Jonathan  Parkhurst, 
Associate  Director  of  KDS,  and  scheduled  a  visit  to  the  facility 
on  July  9,  1991.   Accompanied  by  Ms.  Hilton,  Mrs.  H.  toured  the 
school,  and  discussed  the  KDS  program  with  Mr.  Parkhurst. 
Although  Mr.  Parkhurst  informed  Mrs.  H.  that  KDS  had  an  admission 
process,  he  did  not  explain  the  procedure  in  any  detail,  and  did 
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not  advise  Mrs.  H.  how  the  process  is  initiated.   "Neither  my 
husband  nor  I  were  ever  advised  or  informed  by  Winchester,  orally 
or  in  writing,  regarding  the  application,  intake  and/or  admission 
process  to  KDS."  (Affidavit  of  Mrs.  H.) 

Although  Mr.  Clark  stated  at  the  hearing  that  Michael  "on 
paper"  appeared  to  be  appropriate  for  KDS,  he  underscored  the 
need  for  seven  or  eight  KDS  clinicians  to  conduct  evaluative 
testing  of  Michael  before  a  final  determination  could  be  made. 
Further,  Mr.  Clark  pointed  out  that  the  facesheet  of  Winchester's 
proposed  IEP  for  1991-92  did  not  include  an  appropriate  signature 
from  KDS  indicating  that  KDS  had  accepted  Michael,  and  was 
prepared  to  provide  the  special  education  services  delineated 
within  the  body  of  the  IEP. 

FINDINGS  AND  CONCLUSIONS 

Michael  H.  is  a  student  with  special  needs  falling  within 
".i.e  purview  of  20  U.S.C  1401-1461  and  Massachusetts  General  Laws 
Ch.  71B.   As  such,  he  is  entitled  to  a  free  appropriate  public 
education  which  assures  his  maximum  feasible  educational 
benefits,  in  the  least  restrictive  environment,  consistent  with 
that  goal.   See  David  D.  v.  Dartmouth  School  Committee,  775  F.2d 
411  (1st  Cir.  1985).   Neither  his  status  nor  entitlement  is  in 
dispute. 

The  issue  before  me  is  extremely  narrow  and  limited  - 
Whether  the  IEP  proposed  by  the  Winchester  Public  Schools,  that 
designates  a  502.5  program  at  the  Kennedy  Day  School  from  July 
17,  1991  to  June  30,  1992,  represents  a  viable  and  available 
program  for  Michael  H. 

Prior  to  rendering  my  determination  on  this  matter,  I  advise 
the  parties  strongly  that  nothing  contained  herein  shall  be 
construed  as  indicating  a  determination  that  Michael's  current 
placement  at  the  Community  Therapeutic  Day  School,  or  his 
designated  program  at  the  Kennedy  Day  School,  comports  with  state 
and  federal  legal  requirements.   The  hearing  on  December  2,  1991 
was  convened  solely  to  place  on  the  record  the  statements  from 
the  three  attorneys  concerning  their  positions  on  the  issue  cited 
supra.   In  the  absence  of  an  evidentary  hearing,  dealing  with  the 
substantive  issues  inherent  in  this  case,  there  clearly  is  no 
documentary  or  testimonial  record  before  me  to  conclude  upon 
substantive  matters.   Accordingly,  my  findings  and  conclusions  on 
the  issue  presented  rest  on  the  briefs  submitted  by  the  parties, 
and  their  recorded  statements. 

Counsel  for  Winchester  argued  in  her  brief  that  "(b)ecause 
Parents  did  not  permit  a  release  of  Michael's  record  in  June, 
1991,  the  formal  process  of  admission  to  the  Kennedy  Program  has 
not  been  formally  undertaken".   In  reviewing  the  Affidavit  of 
Carla  Jentz,  Winchester  Chairperson  of  Evaluations,  I  find  that 
Ms.  Jentz  has  served  in  this  administrative  capacity  for  13 
years,  her  responsibility  has  extended  to  more  than  700  special 
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needs  children,  and  that  about  twenty-five  per  cent  of  these 
students  have  been  involved  in  out-of-district  placements.   Based 
on  Ms.  Jentz'  considerable  experience,  I  find  that  she  was  likely 
aware  that  a  number  of"  private  schools  adhered  to  an  in-take 
process . 

Sometime  in  June,  1991,  Ms.  Jentz  stated  in  her  Affidavit 
that  she  discussed  the  services  at  KDS  with  Mr.  Parkhurst,  and 
concluded  that  KDS  had  the  capacity  to  meet  Michael's  special 
educational  needs.   Clearly,  Winchester  made  the  decision  to 
propose  KDS  for  Michael  for  1991-92.   Yet,  Winchester  failed  to 
inquire  from  KDS  the  specifics  of  the  formal  admission  process  to 
the  date  of  the  hearing.   I  am  baffled  and  perplexed  how 
Winchester  believed  the  KDS  placement  could  be  implemented 
without  making  formal  application.   The  fact  that  Michael's 
parents  refused  their  consent  to  release  his  records  to  KDS  did 
not  relieve  Winchester  of  their  responsibility  to:  1.  Ascertain 
the  precise  requirements  of  KDS  in  order  to  make  a  formal 
application  for  Michael's  admission  to  their  program,  and  2. 
Inform  the  parents  through  their  attorney,  either  verbally  or  in 
writing,  or  the  parents  in  writing,  of  the  nature  of  the  KDS 
admission  process.   I  find  that  Winchester  cannot  rely  on  Mr.  and 
Mrs.  H.'s  refusal  to  release  Michael's  records  to  KDS  as  evidence 
that  they  were  thwarted  in  implementing  the  KDS  placement. 
Winchester  chose  to  go  no  further.   If  Winchester  had  determined 
that  KDS  required  Michael  to  be  evaluated  by  seven  or  eight 
clinicians  to  assess  his  appropriateness  for  the  KDS  program,  and 
had  transmitted  this  information  to  Mr.  and  Mrs.  H.,  or  their 
attorney,  and  the  parents  refused  to  present  Michael  at  KDS  for 
evaluative  testing,  then  the  burden  of  good  faith  would  have 
rested  on  the  parents.   But  this  did  not  happen.   To  the  date  of 
the  hearing,  Winchester  never  gave  Mr.  and  Mrs.  H.  the  option  to 
participate  in  the  established  KDS  admission  practices. 

I  find  that,  based  on  the  parties'  submission  before  me,  the 
1991-92  IEP ,  proposed  by  the  Winchester  Public  Schools  for 
Michael  H.,  that  designated  a  502.5  private  day  program  at  the 
Kennedy  Day  School,  was  not  available,  and  could  not  be 
implemented  from  the  start  of  the  1991-92  school  year. 


By  the  Hearing  Officer, 

Phyllis  Ryack     ' 

Dated:   Jflvji'^  l.       I  ^      \   ?ft. 
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This  decision  is  written  pursuant  to  20  USC  1401  et  seq. , 
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A  hearing  in  the  above-noted  matter  was  convened  on 
September  19,  1991,  and  thereafter  on  September  20,  25  and 
October  3,1991*  in  Quincy,  MA.   The  following  people  were  in 
attendance  for  all  or  part  of  the  proceedings: 


Judy  B. 
Richard  B. 
Thomas  Schiavoni 
Henry  Dembowski 
Richard  Sullivan 
Geraldine  Carter 
Susan  Johnson 

Susan  Grant 
Don  Martel 
Robert  Scholtz 
Reece  Erlichman 

PRELIMINARY  STATEMENT 


Parent 

Parent 

Student's  Counsel 

Superintendent,  Union  #53 

Attorney,  Union  #53 

Special  Needs  Teacher,  Union  #53 

Director  of  Social  Services,  May 

Institute 

Franciscan  Children's  Hospital 

Consultant,  Union  #53 

START  Respite  Program 

Hearing  Officer 


Profile  (See  Exhs.  P-l,  P-9,  P-ll,  P-13,  P-14,  P-15,  S-5;  and 
refer  to  testimony  Ms.  Carter,  Mrs.  B.,  e.g.) 

Kerry  B.  is  a  10  year  old  girl  with  a  diagnosis  of 
significant  mental  retardation  and  interactional  deficits,  thus 
placing  her  within  the  diagnostic  category  of  pervasive 
developmental  disorder  (hereafter  "pdd").   She  furthermore 
presents  with  significant  behavioral  needs.   (See  full  discussion 
of  behavioral  needs,  infra. ) 


*By  agreement  of  the  parties  the  record  remained 
submission  of  closing  briefs  through  October  29, 
documents  were  received  by  the  BSEA  on  October 


open  for 
1991.   The 
31,  1991. 


final 
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Academcially,  Kerry  is  able  to  match  target  letters,  numbers 
and  can  recognize  her  name  in  print.   She  can  follow  2  step 
directions,  is  able  to  identify  certain  body  parts,  some  articles 
of  clothing  and  is  fairly  accurate  in  identifying  pictures  of 
familiar  objects.   Ability  to  attend  to  task  is  an  area  of 
strength  for  Kerry.   She  can  attend  up  to  60  minutes  and  can 
complete  3-4  step  tasks  with  cues  as  needed.   In  terms  of 
language  skills,  Kerry  communicates  primarily  through  1-3  word 
utterances,  and  is  able  to  understand  what  is  said  to  her.   Her 
overall  language  performance  clusters  at  the  2  -  2£  year  level, 
with  her  strength  lying  in  the  receptive  area.   In  terms  of  ADL 
skills,  Kerry  is  toilet  trained,  a  self-feeder,  can  brush  her 
teeth  and  put  on  her  clothing  with  cues.   (She  is,  however, 
unable  to  fasten  buttons  or  tie  her  shoes.)   Significant  delay  is 
evidenced  in  gross  motor  skills,  hence  Kerry  manifests  specific 
difficulties  with  motor  planning  and  coordination. 

Educational  History  (Refer,  eg.,  to  testimony  Mrs.  B.,  Exh. 
P-12.) 

Kerry  participated  in  an  Early  Intervention  Program 
(commencing  at  approximately  7  months  of  age)  from  1981-83.   (See 
Exhs.  P-28,  P-29.)   She  subsequently  began  in  attendance  at  the 
Merrimac  Special  Education  Collaborative  in  West  Newbury,  at 
which  placement  she  continued  through  1987-1988.  (See  IEPs,  May 
1984  -  June  1988,  Exhs.  P-8,  P-7,  P-6,  P-5.)   Commencing  in  1988 
she  was  placed  in  a  502.4  prototype  self-contained  program  at  the 
Page  School  (see  Exhs.  P-4,  S-25,  P-3,  S-20,  P-2,  S-16),  at  which 
placement  she  remains  to  date.   Summer  programming  has  most 
recently  been  furnished  through  Camp  Paul.   (See  Exhs.  S-37,  S- 
35,  S-36.) 

In  June  1991  an  IEP  was  proffered  for  Kerry  by  Union  53, 
covering  the  period  7/91-6/92  and  proposing  her  continued 
placement  at  the  Page  School.   This  plan  called  for  a  highly 
structured,  self-contained  program  incorporating  a  behavioral 
approach,  with  goals  emphasizing  development  of  functional  life 
skills  and  self-care  skills.   A  parental  outreach  component  as 
well  as  behavioral  consultation/intervention  with  family  was 
furthermore  included,  as  were  speech/language,  physical  and 
occupational  therapies.   (Exh.  P-l,  S-4)   This  plan  was  rejected 
by  parents.  (Exh.  S-2)   Subsequently,  on  August  2,  1991,  a 
meeting  was  held  at  which  parents  and  Superintendent  of  Schools 
(among  other  participants)  were  present.   (See  Exh.  S-l,  letter 
from  Superintendent  Dembowski  reflecting  events  which  transpired 
at  said  meeting.)   An  amendment  to  Kerry's  IEP  ensued,  which  was 
presented  to  parents  in  September  and  called  for  her  program  to 
include  an  extended  day  component,  to  run  daily  for  2f  hours. 
(Exh.  P-1A. )   Such  amendment  did  not,  in  parents  view, 
rehabilitate  the  program. 

It  is  parents'  rejection  of  the  IEP,  as  amended,  which 
triggers  the  instant  proceeding. 
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ISSUES  PRESENTED 

Does  the  1991-1992  IEP  (as  amended)  proposed  for  Kerry  B.  by 
Union  #53  appropriately  address  her  needs  so  as  to  assure  her 
maximum  feasible  educational  development  in  the  least  restrictive 
environment  consistent  with  that  goal? 

If  it  does  not,  would  a  residential  placement  at  the  May 
Institute  meet  said  standard? 

STATEMENT  OF  THE  EVIDENCE 

PARENTS'  CASE 

1.   Judy  B.,  Kerry's  mother,  testified  regarding  her  daughter's 
educational  history  (supra) ,  status,  and  needs.   She  further 
critiqued  the  program  proffered  by  Union^  #53  and  presented  her 
opinion  as  to  requisite  educational  programming  for  Kerry. 

In  addressing  the  issue  of  self-abusive/maladaptive 
behaviors,  Mrs.  B.  indicated  that  when  Kerry  was  much  younger  she 
did  engage  in  head  banging,  however  a  psychologist  was  consulted 
and  a  program  implemented  to  address  same.   (See  Exh.  P-25,  March 
1984  report  prepared  by  Kenneth  Laytin,  Ph.D.  Dr.  Laytin  there 
indicates:  (a)  Kerry  was  referred  to  him  owing  to  parental  need 
for  assistance  in  management  of  head  banging  behaviors?  (b) 
Kerry's  head  banging  appeared  to  be  attention  getting  and 
communicative  in  function  rather  than  self-stimulatory;  and  (c) 
the  intervention  utilized.  He  recommended  an  on-going,  highly 
refined  behavior  modification  program  to  manage  self-injury.) 
Since  that  time,  and  continuing  to  date,  various  other  sporadic, 
self-abusive  behaviors  have  been  evidenced  (eg.  -  persistently 
rubbing  behind  her  ear;  hitting  herself  with  her  doll;  when  very 
upset  putting  her  finger  up  her  nose  until  it  bleeds).   Mother 
further  expressed  concerns  over  what  she  characterized  as  Kerry's 
decompensating  behaviors  in  other  areas,  since  the  spring  of  1990 
(e.g.,  screaming,  grabbing  at  mealtime,  pulling).   In  this  regard 
Mrs.  B.  testified  that  in  March  1991  she  sought  assistance  from 
the  then  special  education  administrator  of  her  town.   As  a 
result,  a  behavioral  specialist  (Mr.  Martel)  was  sent  by  Union 
#53  into  the  home.   Mr.  Maretl  recommended  that  the  family 
utilize  a  time-out  technique  to  address  the  behaviors,  and  such 
technique  was  effective.  (Mrs.  B.  added  however  that  in  her 
opinion,  by  the  point  in  time  that  time-outs  were  implemented, 
Kerry's  behaviors  had  already  de-escalated  significantly.)   The 
second  home  meeting  with  Mr.  Martel  focused  on  discussion  of  the 
Franciscan  Hospital  evaluation  results,  and  various  concerns 
regarding  the  appropriateness  of  Kerry's  program,  concerns  shared 
by  parents  and  Mr.  Martel  alike. 
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In  addressing  her  concerns  with  the  appropriateness  of 
Kerry's  program  and  her  rate  of  progress  therein*  this  witness 
indicated  the  following:  (1)  during  1990-91,  the  Page  School 
program  was  split**  and  hence  housed  in  two  separate,  non- 
adjoining  rooms;  a  total  of  8  students  were  staffed  by  3  aides 
and  only  one  teacher  who,  of  necessity,  had  to  divide  her  time 
between  the  two  classrooms;  (2)  also  during  this  year  the  LEA 
requested  that  parents  consider  cutting  back  the  program  to  i  day 
on  Wednesdays  as  the  teacher  was  overwhelmed  and  needed 
additional  time;  parents  declined;  (3)  Kerry  is  frightened  of 
another  student  in  the  program  (Aaron)  and  his  behaviors  in  class 
and  on  the  bus  are  a  continuing  source  of  concern;  (4)  Kerry's 
behaviors  in  certain  areas  have  worsened  since  last  spring,  e.g., 
she  is  now  more  aggressive;  (5)  although  Kerry  has  evidenced  some 
improvement  in  given  areas:  (a)  her  gains  in  meaningful  language 
have  been  minimal  (i.e.,  -  her  vocabulary  has  increased  but  it  is 
generally  echolalic  in  nature);  (b)  while  toileting  and  other  ADL 
skills  have  improved,  some  of  the  gains  are  simply  developmental 
in  nature,  attributable  to  Kerry's  growing  older;  she  is  still 
not  totally  independent.   [Though  she  toilets  on  her  on,  she 
needs  to  be  reminded  to  wash  hands,  wipe  herself;  she  still  grabs 
off  family  members1  plates  in  the  home  at  mealtime];  (6)  Kerry 
spends  certain  periods  of  her  school  day  working  on  given  skills 
at  a  study  carrel.   This  is  problemmatic,  since  (a)  it  is 
isolating  and  (b)  other  skills  (eg.  -  ADLs,  life  skills)  should 
be  prioritized;  (7)  the  Page  School  staff  does  not  have 
sufficient  expertise  in  the  areas  of  autism,  behavioral  or 
language  issues;  (8)  the  classroom  is  not  behavior  based  and 
therefore  is  not  an  appropriate  setting  for  Kerry;  (9)  the  newly 
added  behavioral  component  is  minimal,  as  consultant  services  are 
not  sufficient. 

In  terms  of  the  decision  to  seek  residential  placement  for 
Kerry  Mrs.  B.  testified  that  while  parents  initially  were  not  in 
favor  of  same,  after  doing  some  research  and  visiting  the  May 
Institute  on  two  occasions  they  decided  this  was  the  right 
placement  for  their  daughter.   In  Mother's  view,  the  May 
Institute  is  particularly  appropriate  as  it  offers  Kerry  a  short 
term  program  as  well  as  an  intensive  parent  training  component. 

Mrs.  B.  attested  to  securing  various  respite  services  for 
her  daughter  over  the  summer  of  1991  (including  two  residential 
stays  at  "START",  day  respite,  etc.)  in  addition  to  Kerry's 
attendance  at  Camp  Paul.   Mother  explained  that  this  was  done  so 
that  Kerry  would  be  occupied  and  not  revert  to  self  abusive 
behaviors. 


*concerns  which  Mrs.  B.  indicated  she  began  communicating  to  LEA 
staff  approximately  l£  years  ago. 


**without  prior  notice  to  parents 
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2.  Kathleen  Walsh  (B.S.  degree  in  Recreation)  is  the  Director  of 
Recreation  for  the  North  Shore  Association  for  Retarded  Citizens 
in  Salem.   She  is  further  a  respite  care  provider. 

As  per  her  August  12,  1991  deposition  (Exh.  S-26)  Ms.  Walsh 
indicated  that  she  began  furnishing  Kerry  respite  in  1989 
(entailing  in-home  respite  days  and  overnights,  as  well  as 
community  based  respite).   She  furthermore  assisted  in 
transporting  Kerry  between  "START"  (infra)  and  Camp  Paul  during 
Kerry's  June  1991  stay  at  the  START  facility. 

In  responding  to  questions  regarding  Kerry's  progress  over 
the  time  she  has  known  her,  Ms.  Walsh  indicated  that  Kerry's 
communication  skills  have  improved  a  lot,  adding  that  her 
vocabulary  has  probably  tripled  since  1989.   Her  toileting  skills 
have  also  improved  (whereas  in  1989  she  needed  to  be  walked 
through  the  entire  process,  she  now  simply  needs  reminders  from 
outside  the  bathroom  door).   Dressing  and  eating  skills  were 
characterized  as  having  improved  a  little  but  not 
significantly.   Ms.  Walsh  added  that  in  general  Kerry  needs  fewer 
cues  than  she  did  in  1989  with  regard  to  ADL  skills  but  still 
requires  cuing  through  most  of  the  processes.   She  further  noted 
that  Kerry  has  become  more  independent  in  social/community 
situations. 

In  addressing  behavioral  issues  Ms.  Walsh  indicated  that  in 
1989  Kerry  was  more  prone  toward  causing  herself  nosebleeds, 
however  such  behavior  has  abated.   Currently  however  Kerry  will, 
at  times,  poke  at  the  area  behind  her  ear,  appear  to  make  her 
doll  hit  her,  or  pull/pinch  herself.   She  can  generally  be  re- 
directed by  verbal  cuing  or,  if  necessary,  time  outs.  (  Ms.  Walsh 
did  indicate  that  on  one  or  two  occasions  she  needed  to  hold 
Kerry's  hand  away,  using  minimal  restraint.)   Furthermore,  if 
Kerry  wants  attention,  she  may  pull  or  grab  at  the  adult  whose 
attention  she  is  seeking.   She  does  not  act  out  against  peers. 

Ms.  Walsh  stated  that  Kerry  is  normally  a  pleasure  to  be 
around.   It  is  when  she  does  not  have  a  structured  environment  to 
fill  a  large  part  of  her  day,  or  when  she  is  confronted  with 
transition/major  change  that  one  sees  more  behaviors  arise. 
Highlighted  in  this  regard  were  two  specific  time  periods, 
September-October  1990,  and  June  1991.   [The  former  representing 
a  period  of  time  when  father  was  out  of  the  home  for  work- 
related  reasons;  the  latter  representing  a  period  of  time  between 
school  and  camp.) 

3.  Robert  Scholz  (B.A.,  counselling   psychology;  "PAC"  trainer*) 
is  the  Direct  Care  Supervisor  at  the  "START"  Respite  Program. 

Mr.  Scholz  testified  that  he  has  known  Kerry  for  approximately  l£ 


*Mr.  Scholz  trains  respite  staff  to  deal  with  potentially  abusive 
clients. 
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years,  through  her  various  dinner  visits  to  START  as  well  as  her 
in-house  respite  stays. 

This  witness  testified  that  over  the  summer  of  1991,  Kerry 
was  admitted  for  two  in-house  respite  stays,  the  first  on  an 
"emergency"  basis  (June  28  -  July  3,  1991),  requested  by  parents 
due  to  Kerry's  escalating  behaviors  at  home;  and  the  second,  a 
planned  stay  (August  18  -  August  24,  1991).   During  her  stays  she 
received  1:1  staffing.   No  behavior  management  plan  was 
implemented  or  needed,  however  a  behavior  tracking  system  was 
employed . 

As  per  Mr.  Scholtz'  report,  during  Kerry's  first  respite 
stay  there  were  no  incidents  of  property  destruction,  no 
incidents  of  physical  aggression,  no  incidents  of  self-injurious 
behavior  and  no  incidents  of  physical  aggression.   Several  brief, 
not  severe,  but  disruptive  screaming  incidents  were  reported  and 
these  were  handled  through  verbal  cuing  and/or  time  outs.   Kerry 
frequently  displaced  aggression  on  her  doll  Aaron,  (as  per  her 
parents'  recommendation)  and  this  appeared  to  be  an  effective 
approach.   She  attended  Camp  Paul  during  the  day  (7/1/-7/3)  with 
transition  times  between  camp  and  respite  presenting  difficulty. 
(Exh.  P-31) 

Once  again,  during  Kerry's  August  respite  behavior  tracking 
sheets  were  utilized,  however  no  behavior  management  plan  was 
needed  or  implemented.   One  incident  of  an  attempt  to  push  and 
scratch  staff  was  noted,  for  which  Kerry  was  re-directed  to  the 
relaxation  area  for  a  minimal  amount  of  time,  resulting  in  de- 
escalation  of  the  behavior.   All  required  ADL  tasks  were 
completed  with  some  staff  assistance,  sporadic  cuing  was  required 
to  remind  Kerry  to  keep  her  hands  to  herself.   Significant 
improvement  in  behavior  and  compliance  (as  compared  with  her 
previous  stay)  was  noted.   (See  Exh.  P-31a;  see  also  Exh.  P-33A, 
B,  client  logs  of  Kerry's  two  START  respites.) 

4.   Jurgen  Kedesdy  (Ph.D.  Psychology;  licensed  psychologist)  is 
the  Director  of  Behavioral  Medicine,  Franciscan  Children's 
Hosptial.   Dr.  Kedesdy  has  consulted  to  behavioral  treatment 
programs  for  students  with  pervasive  developmental  disorder. 

This  witness  evaluated  Kerry  as  part  of  her  in-patient 
interdisciplinary  evaluation  at  Franciscan  in  May  1991.  (See 
report,  Exh.  P-13.)   He  further  reviewed  her  school  questionnare, 
observed  her  incidentally  on  the  unit,  interviewed  her  parents, 
and  attended  the  hospital  team  conference. 

Dr.  Kedesdy  found  Kerry  to  be  a  child  with  a  pervasive 
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developmental  disorder*,  whose  cognitive  and  adaptive  behavior 
skills  fall  primarily  between  the  two  and  three  year  level.  [He 
characterized  her  as  having  a  significant  level  of  maladaptive 
behavior  for  a  child  her  age,  indicating  that  this 
characterization  was  based  on  her  Vineland  score,  which  score  was 
premised  on  information  furnished  by  parents.  (Exh.  S-27).]   He 
also  indicated  that  during  his  observation  of  Kerry  in  the  toy 
room  on  the  unit  she  made  goat-like  noises. 

Dr.  Kedesdy  testified  that  an  educational  program  for  a 
student  with  "pdd"  should  be  designed  around  the  interactional 
and  communication  deficits  inherent  to  such  disorder,  and 
therefore  would  differ  from  a  program  for  strictly  mentally 
retarded  students.   Specifically  recommended  was  a  highly 
structured  12  month  program  employing  an  applied  behavioral 
analysis  format  (i.e.,  -  a  data  based  program  where  behaviors  are 
objectively  defined  and  measured  in  reliable  fashion  and  data  is 
monitored  regularly) ,  staffed  by  providers  with  expertise  in  this 
field.   The  program  should  further  emphasize  functional 
(pragmatic)  communication  and  daily  living  skills.   In  Dr. 
Kedesdy' s  view  a  24  hour  residential  program  could  best  support 
generalization  of  functional  ADL  skills  across  environments. 
Finally,  this  witness  recommended  that  parents  receive  on-going 
support  in  managing  Kerry's  behavior  and  promoting  maintainance 
and  acquisition  of  functional  living  skills  in  the  home 
environment . 

Upon  questioning,  Dr.  Kedesdy  indicated  that  he  was  not 
familiar  with  the  program  currently  offered  Kerry  by  Union  53. 
He  did  however  express  some  familiarity  with  the  May  Program,  it 
being  his  understanding  that  it  is  data-based  (utilizing 
functional  analysis  and  data  based  intervention)  and  further  that 
it  offers  a  strong  parent  outreach  component. 

4(a)   Results  of  the  assessments  conducted  in  other 
disciplines  during  Kerry's  May  1991  Franciscan  evaluation  may  be 
summarized  as  follows: 

(1)   Educational  Screening  -  (Exh.  P-12)  -  No  standardized 
testing  was  conducted  due  to  low  level  of  cognitive  functioning. 
(Findings  are  summarized  in  Profile,  supra. )   Recommendations 
included  placement  in  a  small,  highly  structured,  12  month 
extended  day  program  for  children  with  similar  needs,  which 
provides  a  high  degree  of  behavior  management.   The  program 
should  focus  on  the  acquisition  of  functional  skills  and  the 
teaching  of  independent  living  skills;  opportunities  should  exist 
to  experience  functional  activities  within  the  community;  an 


*He  described  "pdd"  as  encompassing  autism  and  other  disorders, 
involving  mental  retardation,  interactional  and  communication 
deficits  and  stereotypical  behaviors. 
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explicit  comprehensive  management  program  should  be  implemented 
to  decrease  inappropriate  behaviors;  consultation  should  be 
provided  to  family  vis  a  vis  ADL  skills  and  reinforcement  of 
programs  implemented  in  school.   The  evaluator  goes  on  to  state 
"If  this  placement  is  not  successful  consideration  of  a  twenty- 
four  hour  residential  program  is  recommended." 

(2)  Speech-Language  Evaluation  -   (Exh.  P-14)  -  (Findings 
summarized  in  Profile,  supra. )   Recommendations  included  a 
structured  12  month  language  and  behavior  intervention  program  in 
which  the  speech/language  pathologist  and  classroom  teacher 
integrate  and  coordinate  intervention.   The  environment  should 
facilitate  communication  through  high  interest  activities.   Small 
group  speech  and  language  intervention  is  recommended  twice 
weekly  (30  minute  sessions)  within  the  classroom  context.   Weekly 
consultation  to  classroom  is  further  recommended.   An  appropriate 
augmentative  communication  system  should  be  developed  with  an 
emphasis  on  topic  specific  communication  boards  for  expressive 
purposes. 

(3)  Physical  Therapy  -  (Exh.  P-15)  -   Recommended  were 
weekly,  individual  physical  therapy  services  with  consultation  to 
the  classroom  as  necessary. 

(4)  Occupational  Therapy  -  (Exh.  P-15)  -  Recommended  was 
occupational  therapy  consult  to  classroom  teacher  around 
activities  to  develop  fine  motor  skills  necessary  for  daily 
living  tasks;  introducing  compensatory  strategies;  developing 
pre-vocational  skills.   Consultation  to  family  also  recommended 
for  consistency  vis  a  vis  ADL  program. 

[For  historical  information  see  also  Exhs.  P-17-24,  prior 
Kennedy  Hospital  evaluations.] 

5.   Susan  Grant,  766  Coordinator,  Franciscan  Children's  Hospital 
(holds  certification  in  moderate  special  needs)  observed  Kerry  in 
her  public  school  program  in  June  and  then  again  September,  1991. 
Ms.  Grant  further  attended  the  Franciscan  evaluation  meeting,  met 
with  LEA  staff  to  discuss  the  results  thereof,  and  reviewed  a 
portion  of  Kerry's  school  records. 

Ms.  Grant  characterized  Kerry's  behavior  and  demeanor  during 
her  June  observation  as  generally  cooperative  and  participatory, 
testifying  that  she  engaged  in  pre-vocational  work  tasks  at  her 
carrel,  used  some  expressive  words,  was  not  loud  and  did  not 
yell.   (This  witness  however  noted  that  Kerry  engaged  in  some 
gentle  banging  of  her  head  with  objects.)   She  contrasted  this  to 
her  September  18,  1991  observation  during  which  Kerry  engaged  in 
continuous  resistant,  oppositional  behavior  whenever  any  demands 
were  placed  upon  her.   Ms.  Grant  described  Kerry's  on-going 
screaming,  refusal  to  do  what  was  asked  of  her,  frequent  rubbing 
behind  her  ear,  and  failure  to  eat  lunch.   She  explained  that  she 
was  informed  by  Kerry's  teacher  that  Kerry  was  having  an 
atypical,  unusually  bad  day  (as  she  had  the  day  before),  pointing 
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out  that  Kerry  had  an  ear  infection.* 

This  witness  testified  that  staff  response  to  Kerry's 
behavior  entailed  the  use  of  some  physical  assists  and  verbal 
requests  to  be  quiet.   Ms.  Grant  further  commented  that  no 
demands  were  made  on  Kerry  for  appropriate  verbal  responses,  nor 
did  she  observe  an  individual  communication  board  for  her. 

6.   Susan  Johnson  (M.Ed.;  certified  in  severe  special  needs;  see 
resume,  Exh.  P-32j)  is  Director  of  Social  Services  at  the  May 
Institute.   Ms.  Johnson  presented  testimony  regarding  the  program 
available  to  Kerry  at  May  were  she  to  attend.   (See  also  Exhs.  P- 
32c,  32f.)   She  indicated  that  Kerry  has  been  accepted  to  the 
school  by  the  admissions  committee.   [See  application,  Exh.  P- 
32d,  and  see  Exh.  P-32a,  8/22/91  acceptance  letter,  generally 
outlining  administrative  issues,  program  purpose,  and  indicating 
that  there  are  risks  inherent  in  placing  children  in  residential 
facilities  which  serve  students  with  severe  behavior  disorders; 
see  also  Exh.  P-32L,  pre-admission  screening  inventory. ] 

Ms.  Johnson  testified  that  May's  Chatham  residential  program 
is  an  approved  school  for  50  students  with  autism  and/severe 
behavior  disorders.   It  is  considered  transitional  in  nature  in 
that  the  goal  is  to  address  behavioral  excesses  and  skill 
deficits  and  then  return  children  to  home  and  local  school 
districts.   The  average  stay  at  the  facility  is  2.9  years. 

In  describing  the  program  further  Ms.  Johnson  indicated  that 
it  is  data  based  in  nature,  emloying  an  applied  behavior  analysis 
format  (i.e.,  baseline  data  is  collected,  priority  behaviors  are 
targeted).   Close  coordination  exists  between  day  and  residential 
staff.   With  regard  to  the  general  schedule  at  May's  Chatham 
Campus  a  student's  day  begins  at  7:00  a.m.,  with  morning  routine 
in  the  residence.   Teachers  go  into  the  group  home  and  assist 
children  during  this  period.   Classes  are  held  Tuesday  through 
Saturday,  9:00  a.m.  -  3:00  p.m.,  in  classrooms  with  staffing 
ratios  of  three  staff  to  8-9  students.  (The  speech/language 
therapist  integrates  work  within  the  classroom  setting  and  an 
occupational  therapy  consultant  is  available  to  the  program. ) 
Students  then  return  to  their  group  homes  and  from  3:00  p.m.  - 
9:00  engage  in  various  activities  (with  staffing  again  at  a  3:8  - 
9  ratio)  including  1:1  instruction,  work  on  skill  maintainance, 
leisure  and  domestic  skills,  communication  skills,  recreation, 
community  trips,  meal-time/clean-up,  self-care  and  evening 
routine.   Bed-time  ranges  from  9:00  -  11:00  p.m.   (See  Exh.  P- 
32g,  sample  general  schedule.) 

In  addressing  staffing,  Ms.  Johnson  indicated  that 


*Mrs.  B.  in  fact  testified  that  on  the  evening  of  September  17, 
1991  Kerry's  doctor  diagnosed  otitis  media  and  prescribed  an 
antibiotic. 
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residential  staff  includes  a  director,  behavior  programming 
specialist,*  who  supervises  staff  and  works  with  students,  as 
well  as  child  development  specialists,  who  must  have  at  least  a 
B.A.  in  a  relevant  field  and  who  undergo  extensive  in-service 
training.   Ms.  Johnson  further  noted  the  presence  of  "awake"  over 
night  staff  between  the  hours  of  11:00  p.m.  and  7:00  a.m.   (See 
also  Exhs.  P-32m  and  P-32I.) 

Ms.  Johnson  was  questioned  with  regard  to  specific 
information  about  the  class  and  group  home  targeted  for  Kerry. 
She  testified  that  the  probable  class  placement  would  entail 
students  between  the  ages  of  10-13,  with  moderate  to  severe 
levels  of  retardation,  some  of  whom  are  verbal,  some  of  whom  are 
not,  and  two  of  whom  are  girls.   Classroom  staff  consists  of 
three  teachers,  two  of  whom  are  certified  in  special  needs,  and 
the  third  who  holds  a  bachelors  degree.  (See  also  Exhs.  P-32H, 
and  P-32N. )   Peers  in  the  residence  would  probably  range  from  7- 
12  years  of  age. 

Ms.  Johnson  testified  in  detail  regarding  the  parent 
involvement/training  component  at  May,  which  she  indicated  is  a 
requirement  of  the  program.   Such  component  entails  parent 
attendance  at  four,  six  hour  classes  covering  various  subject 
matters,  observation  and  participation  on  site,  and  parental  in- 
home  training.   (Residential  staff  goes  into  the  home  during 
students'  six  vacation  periods  to  work  with  families,  demonstrate 
procedures,  provide  feedback,  set  up  home  schedules  for  the 
students,  etc.)   (See  also  Exhs.  P-32(b),  32(f).) 

SCHOOL'S  CASE 

1.   Geraldine  Carter  (holds  masters  degree  in  special 
education,  certification  in  MSN;  see  resume  Exh.  S-28)  has  been 
Kerry's  substantially  separate  classroom  teacher  since  the  1988- 
89  academic  year. 

Ms.  Carter  described  Kerry  as  presenting  with  strengths  in 
the  areas  of  receptive  language  and  ability  to  attend  to  task. 
She  further  noted  Kerry's  ability  to  make  good  use  of  modeling, 
the  ease  with  which  she  can  be  re-focused,  and  her  generally 
compliant  and  non-aggressive  demeanor.   Weaknesses  were  noted  to 
lie  in  the  areas  of   socialization  and  expressive  language 
skills. 

Ms.  Carter  testified  that  Kerry's  program  has  undergone 
changes  over  the  years,  emphasizing  that  major  changes  have 
ensued  with  regard  to  the  current  (1991-92)  program.   During 
previous  years,  and  with  particular  focus  on  1990-91,  Kerry's 
class  entailed  a  language  based  program  emphasizing  daily  living 


*who  must  hold  a  masters  degree  in  a  related  field  and  have  prior 
experience  as  a  child  development  specialist 
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skills,  motor  skills,  social  skills  and  academic  skills.   There 
was  no  behavioral  component  in  place.   Furthermore,  the  class 
(which  during  1990-91  consisted  of  7-9  students)  was  physically 
divided  into  two,  non-adjoining  classrooms  and  was  staffed  by 
only  one  teacher  (herself),  with  the  assistance  of  three  aides. 
Ms.  Carter  acknowledged  the  problemmatic  nature  of  this 
situation,  explaining  that  she  had  too  much  responsibility,  that 
concerns  were  raised  by  her  aides,  and  that  it  was  not  an  optimal 
situation  for  Kerry.   She  further  confirmed  that  during  last 
winter  the  special  education  administrator  chaired  a  meeting  at 
which  he  suggested  to  parents  the  possibility  of  an  early  release 
day,  once  per  week,  in  order  to  allow  staff  planning  time,  etc. 
As  parents  did  not  respond  positively  to  such  suggestion  a 
substitute  was  hired  to  cover  one  afternoon  per  week  for  the 
remainder  of  the  year.   Said  substitute,  while  certified  in 
elementary  education,  did  not  hold  special  education 
certification. 

In  highlighting  the  changes  in  the  1991-92  program  Ms. 
Carter  indicated  that  it:  (a)  now  entails  community  based 
activities  (students  will  be  taken  to  the  bank,  restaurants, 
stores,  library,  utilize  public  transportation,  etc.);   (b)  has 
shifted  focus  to  functional  academics  (e.g.,  survival  signs, 
time,  money);  (c)  includes  a  behavioral  component  not  heretofore 
present  (including  direct  service  in  classroom  as  well  as 
consultation  to  classroom  and  home);  (d)  integrates  therapies 
(speech,  ot,  pt)  into  the  classroom;  (e)  is  staffed  by  2  full- 
time  teachers,  certified  in  special  education,*  1  full-time  COTA 
supervised  by  an  OTR  (see  resumes,  Exhs.  S-31,  S-33);  and  (f) 
offers  an  extended  day  component,  running  daily  until  5:30  and 
providing  leisure  activities  as  well  as  activities  to 
compliment/reinforce  IEP  goals.   Furthermore,  the  COTA  is 
available  to  go  into  the  home  and  assist  parents  with  ADL  skills; 
likewise,  the  speech/language  therapist  would  work  in  the  home 
setting  if  needed.  (See  also  Exh.  S-29,  Program  Model 
Description;  and  see  Exh.  S-34,  daily  schedule.)   Ms.  Carter 
further  testified  that  while  during  previous  summers  Kerry 
attended  Camp  Paul,  a  new  program  is  in  the  planning  stages  for 
the  summer  of  1992,  which  program  will  continue  the  academic  year 
community  based  model. 

In  describing  the  student  population  Ms.  Carter  indicated 
that  there  are  7  students  assigned  to  the  program,  however  they 
are  divided  into  two  classrooms.   Kerry's  class  consists  of  4 
students**  (of  whom  Aaron  is  one),  all  of  whom  present  as  good 
verbal  and  social  models  for  her,  and  none  of  whom  have  severe 


*herself  and  Ms.  Bram  (see  resume  Exh.  S-30)  who  will  divide 
duties  between  the  two  classroom  groups 


**note  that  Kerry  is  the  only  girl  in  the  class 
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behavior  disorders. 

Ms.  Carter  presented  testimony  regarding  Kerry's  progress 
and  current  status  in  key  areas,  which  may  be  summarized  as 
follows:   (a)  expressive  language-great  progress  has  been 
evidenced  in  vocabulary,  ability  to  put  two  words  together  and 
use  of  augmentative  system  (pictures).   Kerry  can  express 
affirmation/rejection  accurately,  can  make  choices  and  can 
respond  to  "wh"  questions;  (b)  receptive  language-improvement  has 
been  evidenced.   Kerry  can  now  follow  2  step  directions,  make 
functional  associations,  categorize,  etc.;  (c)  ADLs  -  toileting  - 
initially  required  physical  assistance  but  now  is  independent*; 
hand-washing  and  toothbrushing  -  initially  manifested  difficulty 
with  cafeteria  rountine,  would  stuff  food  into  her  mouth,  eat 
with  fingers,  etc.   Currently,  gets  food  independently,  uses 
utensils, eats  neatly  and  sequentially,  does  not  take  others' 
food.   (Compare,  e.g.,  with  status  in  1989,  Exh.  S-21.);  (d) 
functional  skills  -  can  recognize  some  printed  names,  can  match 
according  to  two  attributes;  can  match  letters;  (e)  vocational 
skills  -  evidenced  great  progress  in  ability  to  remain  seated 
(could  not  so  do  in  1988),  attend  to/complete  tasks;  clerical  and 
packaging  skills  have  improved;  (f)  socialization  skills- 
initially  Kerry  had  problems  with  eye  contact  and  would  cling  to 
adults,  eg.  on  playground,  whereas  now  she  ventures  forth  on  her 
own  during  playground  time;  (g)  maladaptive  behaviors  -  during 
1988,  89,  90  and  the  majority  of  1990-91,  Kerry  manifested 
occasional  minor,  non-interf erring  behaviors.   Commencing 
approximately  April  1991  rubbing  behind  ear  and  "goat  like" 
noises  commenced,  and  at  end  of  summer,  wrist  grabbing**  started. 

[See  also  progress  reports,  Exhs.-  S-13;  S-15;  S-18;  S-19; 
S-23.  ] 

Ms.  Carter  attested  to  the  accuracy  of  Ms.  Grant's 
description  of  what  transpired  during  her  September  1991 
observation,  indicating  that  the  yelling  behavior  observed  was 
atypical  for  Kerry.   This  witness  indicated  (as  of  her  October  3, 
1991  testimony)  that  yelling  behavior  is  no  longer  present  and 
that  grabbing  is  less  frequent.   (She  attributed  this  to 
implementation  of  a  simple  time-out  procedure.)   Ms.  Carter 
further  indicated  that  parents  did  not  give  consent  to  having  Mr. 
Martel  work  directly  with  Kerry  this  year  (either  in  class/at 
home)  and  therefore  such  intervention  has  not  occurred. 

With  regard  to  a  potential  May  School  placement  for  Kerry 


*Ms.  Carter  noted  that  in  order  to  accommodate  parental  concerns 
in  this  area,  as  of  9/91  Kerry  was  assigned  a  monitor  during 
toileting  to  give  verbal  cues  to  wipe,  flush,  etc. 

**Carter  characterized  this  as  an  attention  getting  (as  opposed 

to  an  aggressive)  behavior  j*4 -o  /U 
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Ms.  Carter  testified  that  the  presence  of  peers  with  significant 
maladaptive  behaviors  would  be  inappropriate  as  Kerry  models  very 
easily. 

Ms.  Carter  further  testified  that  in  her  view  some  of  Mrs. 
B's  expectations  for  Kerry  as  to  level  and  degree  of  independence 
in  ADL  skills  are  too  high. 

2.  Henry  Dembowski  (Superintendent,  Union  53  and  Pentucket 
Regional  School  District)  testified  as  to  his  participation  in 
August  and  September  1991  meetings  with  parents.   (See  also  Exh. 
S-l.)   He  further  indicated  that  (a)  the  summer  1992  program  is 
currently  in  the  early  planning  stages;  (b)  a  bus  monitor  is 
present  on  Kerry's  bus  this  year;  and  (c)  flexibility  exists 
within  Kerry's  program  vis  a  vis  increasing  the  amount  of  time 
the  behaviorist  is  available  to  Kerry/the  program. 

3.  Don  Martel  (M.Ed.  Counselling;  licensed  social  worker; 
experience  in  field  of  behavior  disorders  and  behavior  management 
programs;  see  resume,  Exh.  S-38)  traced  his  involvement  in 
Kerry's  case.   This  witness  indicated  that  in  April,  1991  he  met 
with  Kerry  and  her  parents  in  the  family  home,  discussed  parental 
concerns  (regarding,  eg.,  screaming  behavior)  and  suggested  a 
time-out  procedure  in  order  to  address  same.   (He  was 
subsequently  informed  by  parent  that  the  behavior  had 
extinguished  quickly,  with  one  trial  of  the  recommended 
intervention.)   In  June,  he  again  met  with  Kerry  and  her  parents 
in  the  home,  discussed  the  Franciscan  Hospital  evaluation  and 
indicated  to  parents  that  he  felt  Kerry's  school  program  needed 
to  be  revised,  discussing  various  possibilities.   (During  this 
meeting  parents  indicated  their  desire  to  avoid  residential 
placement  given  Kerry's  difficult  time  as  an  inpatient  at 
Franciscan.)   Mr.  Martel  further  attended  Kerry's  June  1991  team 
meeting  and  the  August  1991  meeting  in  which  his  role  was 
generally  discussed  with  parents. 

This  witness  characterized  Kerry's  maladaptive  behaviors  as 
mild  in  nature,  since  they  are  neither  intense,  long  standing  or 
ingrained,  are  purpose-oriented,  present  differently  in  different 
environments  and  are  easily  extinguished  with  simplistic 
techniques.   He  testified  that  the  behavior  modification  system 
utilized  with  her  should  match  the  intensity  of  behaviors  to  be 
addressed,  as  the  danger  otherwise  exists*  of  creating  secondary 
behavioral  responses. 

In  discussing  his  role  with  regard  to  the  currently  proposed 
Union  53  program  Mr.  Martel  began  by  characterizing  said  program 
as  radically  different  from  that  of  1990-91.   It  is  now 
functionally-based,  less  academic  in  nature  and  carries 
additional  staffing,  in  addition  to  the  inclusion  of  an  on-going 


*i.e.  if  you  over  or  under  match 
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comprehensive  behavioral  component  for  which  he  is  in  large  part 
responsible.   Martel  testified  that  over  the  summer  he  devoted 
approximately  15  hours  to  working  with  Ms.  Carter  in  developing 
this  year's  program,  and  since  the  beginning  of  the  school  year 
has  consulted/worked  within  the  classroom  approximately  3  hours 
per  week.   He  explained  that  his  duties  include  consulting  to  the 
program;  acting  as  liaison  to  families;  providing  training  to 
staff;  developing  systematic  approaches  to  teach  students  new 
behaviors/strengthen  existing  positive  behaviors  (eg.  -  he  has 
set  up  a  token  reinforcement  system  in  Kerry's  room  involving  an 
hourly  behavior  check  list  for  each  student);  developing  a  peer 
support  program;  providing  home  interventions  as  needed;  and 
chairing  quarterly  parent  meetings.   Mr.  Martel  explained  that  he 
is  not  slated  to  provide  services  (to  address  maladaptive 
behaviors)  to  any  student  in  Kerry's  class  (other  than  Kerry),  as 
such  other  students  all  represent  good  behavior  models  for  her. 
(He  noted  herein  that  he  does  not  feel  Kerry  is  afraid  of  Aaron, 
but  rather  drawn  to  him. ) 

In  addressing  Kerry's  specific  behavioral  needs  Mr.  Martel 
testified  that  given  the  nature  of  her  behaviors  (not  very 
serious,  complicated,  or  very  ingrained)  sophisticated  behavioral 
analysis/collection  of  data  is  not  required.   Rather,  her 
behaviors  are  amenable  to  less  sophisticated  interventions  and 
should  be  treated  that  way.   When  questioned  regarding  the 
particular  behavior  program  envisioned  for  Kerry  by  Union  53  Mr. 
Martel  indicated  that'  while  it  is  evolving  and  certainly  beyond 
the  diagnostic  phase,  it  is  not  yet  finalized  (explaining  that  he 
has  not,  to  date,  had  the  opportunity  to  work  directly  with  her). 

Mr.  Martel  expressed  numerous  concerns  about  Kerry's 
placement  in  a  24  hour  strict  behavior  management  program. 
Firstly,  given  that  her  behaviors  have  a  purpose,  such 
intervention  would  not  be  appropriate,  would  represent  "over- 
matching" and  would  not  serve  to  acknowledge  the  message  she's 
trying  to  send  through  such  behaviors.   Secondly,  familiarity 
with  and  comfort  in  a  given  environment  are  important  factors  in 
the  development  of  the  ability  to  generalize;  this  would  be 
lacking  in  a  residential  program.   He  added  that  behavioral 
intervention  (which  should  be  consistent  philosophically) 
may  and  should  differ  between  school  and  home,  as  different 
behaviors  exist  in  different  environments  because  different 
factors  in  such  environments  drive/trigger  them.   Finally,  there 
exists  a  real  concern  over  her  modeling  the  more 
aberrant/maladaptive  behaviors  with  which  peers  at  the 
residential  facility  may  present.   Mr.  Martel  therefore  expressed 
the  opinion  that  Kerry  should  be  placed  in  a  community  based 
school  program. 

In  commenting  upon  Kerry's  respite  at  the  START  program  (a 
program  with  which  he  has  great  familiarity),  Mr.  Martel 
indicated  that  any  negative  behaviors  there  evidenced  likely  grew 
from  her  difficulty  with  transitions,  her  fear  of  new 
environments  and  the  nature  of  the  population  there.   (This 
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witness  testified  that  START  clients  are  generally  people  who 
cannot  be  managed  within  the  community  -  ie.  mostly  adults, 
generally  aggressive,  psychiatrically  involved,  self-multilating, 
etc.,  and  that  START  is  not  an  appropriate  setting  for  Kerry.) 

FINDINGS  AND  CONCLUSION 

Kerry  B.  is  a  child  with  a  disability,  falling  within  the 
purview  of  20  U.S.C.  1401  et  seq.  and  M.G.L.  ch.  71B.   As  such, 
she  is  entitled  to  a  free,  appropriate  public  education  and  an 
IEP  which  assures  her  maximum  feasible  educational  development  in 
the  least  restrictive  environment  consistent  with  that  goal. 
[David  D.  v.  Dartmouth  School  Committee,  775  F.2d  411  (1st  Cir. 
1985)]   Neither  her  status  or  entitlement  is  in  dispute.   There 
is  furthermore  substantial  agreement  between  the  parties  as  to 
the  nautre  of  her  special  needs.   She  is  uniformly  described  as  a 
child  presenting  with  pervasive  developmental  disorder,  and 
evidencing  the  interactional  deficits  as  well  as  the  cognitive, 
communication,  behavioral  and  motor  delays  attendant  thereto. 
The  issue  presented  for  resolution  is  one  of  placement.   Parents 
assert  that  in  order  to  address  the  unique  constellation  of  needs 
with  which  Kerry  presents,  and,  most  particularly,  the  behavioral 
component  thereof,  a  highly  structured,  strict,  behaviorally 
based  24  hour  program  is  required.   The  school  department  argues 
that  Kerry's  needs  can  be  appropriately  addressed  within  the  less 
restrictive  public  school  setting,  given  the  specialized,  self- 
contained  extended  day  programing  currently  offered. 

It  is  my  determination  based  upon  a  preponderance  of  the 
evidence  presented  that  the  IEP  (as  amended)  proffered  by  Union 
53,  augmented  by  the  further  specificity  required  by  the  terms  of 
this  decision  ( infra)  would  assure  Kerry's  maximum  feasible 
educational  development  in  the  least  restrictive  environment 
consistent  with  that  goal.   I  make  the  attendant  finding  that  a 
residential  placement  at  the  May  Institute  (Chatham)  program, 
while  clearly  incorporating  certain  aspects  of  appropriate 
service  delivery  for  Kerry,  would  not  meet  the  above-noted 
standard  in  that  it  is  overly  restrictive  for  this  student  at 
this  point  in  time.   My  reasoning  follows. 

The  services  called  for  by  the  IEP  under  review  comport,  in 
significant  respects,  with  the  vast  weight  of  expert  opinion 
regarding  requisite  educational  services  for  Kerry.   (See  e.g., 
Franciscan  Hospital  Educational  Screening  recommendations,  Exh. 
P-12.)   Consider  first  the  nature  of  the  proposed  classroom 
environment,  that  is  a  small,  highly  structured,  self-contained 
setting  with  similarly  situated  peers  who  present  as  positive 
social,  behavioral  and  communication  models  for  Kerry.   The 
presence  of  such  positive  role  models,  while  generally  desirable 
educationally,  is  particularly  important  in  Kerry's  case,  given 
her  well-documented  ability  to  model  the  behavior  of  those  around 
her.  (See  Exh.  P-12;  refer  to  testimony  Ms.  Carter.) 

The  priority  areas  targeted  for  attention  in  the  IEP  are 
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furthermore  in  keeping  with  expert  assessment  as  to  the  necessary 
focus  of  programing  for  Kerry.   Communication,  functional 
academics,  community  based  activities,  pre-vocational  and  ADL 
skills  are  all,  as  per  the  record,  areas  of  critical  need  for 
this  student.   (See  e.g.,  Exh.  P-12);  and,  as  reflected  by  the 
terms  of  the  IEP,  would  be  addressed  in  comprehensive  fashion 
within  the  contemplated  program.   (See  Exh.  S-4,  goals  and 
objectives  and  refer  to  testimony  Ms.  Carter.)   In  this  regard  it 
is  important  to  note  that  the  academic  component  of  the  current 
IEP  represents  a  departure  from  past  plans  as  the  focus  has 
shifted  to  a  more  functional  bent,  this  consistent  with 
recommendations  of  Franciscan  Hospital  evaluators  as  to  the 
direction  Kerry's  programming  should  be  taking  at  this  point  in 
her  academic  career.  (See  eg.  Exh.  S-6,  S-7.) 

The  therapies  consistently  recommended  for  Kerry  by  experts 
(speech,  occupational,  physical)  are  offered  in  the  Union  53  IEP, 
would  be  furnished  on  both  individual  and  small  group  bases  and 
are  furthermore  integrated  into  classroom  programming.  (Refer  to 
testimony  Carter,  Exhs.  S-4,  S-34;  see  Franciscan  Hospital 
reports  and  Rehabilitation  Therapy  Associates  report,  Exhs.  P-14, 
S-5,  S-8,  S-9.)  I  note  with  some  concern  however  the  discrepancy 
between  the  terms  of  the  IEP  (indicating  that  "ot"  will  be 
furnished  by  a  designated  OTR)  and  the  testimony  of  Ms.  Carter, 
revealing  that  services  are  actually  furnished  by  a  COTA  under 
the  supervision  of  an  OTR.   While  there  is  nothing  in  the  record 
to  indicate  that  appropriate  "ot"  services  cannot  be  furnished 
Kerry  pursuant  to  the  service  delivery  model  in  place,  the  IEP 
must  immediately  be  amended  so  as  to  accurately  reflect  the 
staffing  and  model  actually  implemented.   I  note  with  additional 
concern  Ms.  Carter's  testimony  to  the  effect  that  despite 
provision  for  same  in  Kerry's  IEP,  a  physical  therapist  had  not 
yet  been  hired  to  furnish  Kerry  such  service.   In  the  event  that 
such  provider  has  not  been  secured  as  of  the  date  of  this 
decision,  it  is  hereby  ordered  that  Union  53  immediately  make 
provision  for  Kerry  to  receive  physical  therapy  services  or  be 
held  in  non-compliance.   It  is  furthermore  ordered  that  Kerry  be 
furnished  additional  physical  therapy  services  on  a  compensatory 
basis  so  as  to  make  her  whole  for  the  period  of  time  such 
services  were  due  her  and  not  furnished. 

An  extended  day  component,  not  heretofore  provided  Kerry,  is 
incorporated  into  Union  53 's  current  proposal  via  an  amendment  to 
the  IEP.   Such  component  would  offer  Kerry  daily  programming 
(beyond  the  regular  school)  until  5:30  in  the  afternoon,  and 
emerges  as  responsive  to  expert  recommendations  as  to  Kerry's 
need  in  this  area.   (See  eg.  Franciscan  Hospital  Educational 
screening  which  recommends,  in  pertinent  part,  that  Kerry  be 
placed  in  a  highly  specialized  twelve  month  extended  day  program, 
Exh.  S-7,  P-12.)   While  Ms.  Carter's  testimony  revealed,  in 
general  terms,  the  scope  of  the  extended  day  program  (eg. 
activities  to  compliment/reinforce  IEP  goals;  leisure  activities) 
the  IEP  is  lacking  in  specificity  in  this  regard.   Union  53  shall 
therefore  amend  the  IEP  so  as  to  more  completely  and  specifically 


-Jiff 


-17- 


set  forth  the  substance  of  the  extended  day  component  of  Kerry's 
program. 

Kerry's  need  for  extended  year  programming,  also  well 
documented  in  the  record,  is  likewise  acknowledged  and  addressed 
in  the  Union  53  proposal.   Though  yet  in  the  planning  stages,  the 
summer  program  contemplated  for  1992  will  generally  entail  a 
continuation  of  Kerry's  academic  year  programming  and  therapies. 
(Testimony  Carter,  Dembowski.) 

Attention  will  now  focus  on  Kerry's  behavioral  needs  and 
consider  the  responsiveness  of  the  proposed  IEP  to  same.   While 
there  exists  some  disagreement  between  the  parties  as  to  the 
nature  and  severity*  of  Kerry's  behaviors,  it  is  well  documented 
that  she  is  a  student  with  behavioral  needs  which  warrant 
specific  interventions.   (Refer  eg.  to  testimony  of  Mr.  Martel; 
see  Exh.  S-10,  P-13.)   The  record  furthermore  reveals  that  Kerry 
has,  within  the  past  year  and  a  half,  experienced  discrete 
periods  of  escalating  behaviors  within  the  home  and/or  school 
settings.  (Consider  eg.  parents'  request  to  LEA  for  behavioral 
assistance  in  the  spring  of  1991;  Kerry's  September  1991  non- 
compliant,  screaming  behavior  as  attested  to  by  Ms.  Grant  and  Ms. 
Carter.)   Much  testimony  was  offered  as  to  possible  precipitants 
for  these  periods  of  escalating  behaviors,  including:  (a) 
father's  work  related  absence  from  the  home  (fall  1990);  (b) 
Kerry's  reaction  to  periods  of  unstructured  time,  numerous 
caretakers,  schedule  transitions  (summer  1991);  (c)  Kerry's 
adjustment  to  new  school  year,  lengthened  school  day;  (d)  ear 
infection;  (e)  absence  of  behavioral  services**.   It  is  not 
possible,  without  significant  speculation,  for  the  hearing 
officer  to  ascribe  a  precise  cause  to  any  individual  incident  of 
escalating  behavior.   While  one  or  any  combination  of  factors  may 
represent  the  causal  link,  the  fact  remains  that  Kerry  presents 
with  behaviors  which  must  be  addressed,  and  I  am  convinced  by  the 
record  before  me  that  the  interventions  proposed  by  the  IEP 
(given  additional  specificity,  as  required,  infra)  are 
appropriate  to  fulfill  this  need.   In  this  regard  I  found 
particularly  persuasive  the  testimony  offered  by  Mr.  Martel. 
This  witness  presents  with  extensive  training  and  experience  in 
the  field  of  behavior  management,  and  has  first  hand  familiarity 
with  Kerry's  case.   He  offered  clear,  thorough  and  credible 
information  concerning  the  nature  of  Kerry's  behavioral  needs  and 
the  least  restrictive  interventions  appropriate  to  address 
same.   He  was  convincing  in  his  characterization  of  Kerry's 


*Parents  describe  a  greater  degree  of  aggressive  and  self-abusive 
behavior (s)  than  school  witnesses  observe  within  the  school 
setting. 


**It  was  the  school  department's  understanding  that  parents  did 
not  consent  to  provision  of  behavioral  services  by  Mr.  Martel  (as 
called  for  by  the  rejected  IEP)  for  the  period  pending  appeal. 
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behaviors  as  mild  (on  a  scale  of  mild  to  severe)  as  they  are  not 
ingrained,  intense  or  long  standing,  but  are  purpose  oriented  and 
easily  extinguished  with  simplistic  strategies.   He  was  equally 
convincing  that  the  behavioral  intervention  of  choice  for  this 
behavioral  profile  is  not  a  strict  24  hour,  highly  sophisticated, 
data  based  approach  (which  he  indicated  may  in  fact  serve  to 
create  secondary  behavioral  responses),  but  rather  a  system 
involving  the  consistent  use  of  basic  behavioral  techniques.   The 
validity  of  such  opinion  is  buttressed  by  Kerry's  responsiveness 
to  such  techniques  utilized  (albeit  on  limited  bases)  to  address 
specific  behaviors  in  the  past  (eg.  time  out  to  address 
screaming) . 

Parents  argue  that  the  behavioral  plan  proposed  by  Union  53 
is  lacking  in  specificity  and  moreover,  as  of  the  date  of 
hearing,  was  not  yet  finalized.   The  school  responds  that  the 
behavioral  program  is  an  evolving  one  which  at  this  point  entails 
general  parameters  (refer,  e.g.,  to  Mr.  Martel's  discussion  of 
the  token  reinforcement  system  currently  in  place),  and  will  take 
on  more  specificity/finality  as  the  student  and  specialist  work 
together . 

While  there  certainly  must  be  room  for  flexibility  and 
fluidity  in  the  behavioral  program  as  it  is  implemented  and 
reviewed  over  time,  I  would  nonetheless  direct  Union  53  to 
further  delineate  the  projected  program  and  incorporate  same  into 
Kerry's  IEP,  in  order  to  better  apprise  parents  of  the 
techniques,  interventions  and  strategies  contemplated. 

I  turn  next  to  a  consideration  of  Kerry's  progress  during 
her  years  in  the  Page  School  program,  clearly  an  important  factor 
in  assessing  the  appropriateness  of  future  educational  options. 
It  is  parents'  contention  that  while  some  gains  have  been  made, 
sufficient  progress  has  not  been  evidenced  in  ADL  and 
communication  skills.   They  point,  by  way  of  example,  to  Kerry's 
on-going  need  for  cuing  to  complete  the  toileting  process,  as 
well  as  her  unacceptable  table  manners  in  the  home.   The  school 
department  argues  that  Kerry  has  made  significant  gains  in  many 
areas  including  ADL  and  communication  skills,  citing  by  way  of 
example  her  strides  in  toileting  and  eating  skills. 

I  am  persuaded  by  the  record  that  Kerry  has  made  meaningful, 
measurable  progress  in  varying  skill  areas,  and  certainly  in  ADL 
and  communication  skills.   This  was  demonstrated  not  only  through 
school  documents  and  witnesses,  but  by  parents'  witness  Ms.  Walsh 
as  well.  (Refer  to  deposition;  see  Exhs.  S-5,  S-13;  refer  also  to 
testimony  of  Ms.  Carter,  revealing  that  initially  Kerry  required 
physical  assistance  to  toilet  and  is  now  independent;  likewise 
compare  Kerry's  current  independence  in  the  cafeteria  with  her 
status  in  1989,  Exh.  S-21.)   Moreover,  it  must  be  noted  that  the 
progam  currently  proposed  is  enhanced  from  previous  years  (in 
terms  of  the  addition  of  both  behavioral  and  extended  day 
components)  and  would  therefore  likely  serve  to  foster  a  greater 
rate  of  progress  in  targeted  areas.   Finally,  the  status  of  Ms. 
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Carter's  program  as  it  existed  last  year  must  be  factored  into 
the  equation.   Not  only  was  one,  over-extended  teacher  assigned 
to  two  special  needs  classrooms,  but  during  one  afternoon  per 
week  Kerry's  class  was  not  staffed  by  any  special  education 
certified  teacher.   School  department  as  well  as  parents' 
witnesses  acknowledged  the  unsuitability  of  the  situation,  a 
situation  which  may  well  have  impacted  negatively  on  Kerry's  rate 
of  educational  progress.   For  this  the  school  department  must  be 
chastized.   Had  parents  sought  recourse  through  the  hearing 
process  last  year  the  result  may  have  been  a  very  different 
one.   However,  Union  53  has  taken  concrete  and  sound  steps  to 
rectify  past  deficiencies  and  the  merits  of  this  year's  program 
must  stand  on  their  own. 

In  endorsing  the  public  school  program  for  Kerry  I  have  not 
failed  to  consider  fully  the  option  of  residential  placement  at 
the  May  Institute.   Certainly,  as  described  by  Ms.  Johnson,  the 
May  program  would  offer  Kerry  a  structured,  specialized,  24  hour 
setting  with  strong  behavioral  and  parent  outreach  components. 
However,  such  residential  program  would,  by  its  very  nature, 
represent  one  of  the  most  restrictive  placement  options 
contemplated  by  the  law,  and  Kerry's  need  for  such  a  restrictive 
placement  is  simply  not  supported  by  the  record  in  the  instant 
case.   Consider  first  that  the  record  in  its  entirety  contains 
only  one  expert  recommendation  for  residential  placement,  that 
is,  Dr.  Kedesdy's.   And,  with  due  deference  to  Dr.  Kedesdy,  his 
opinion  is  simply  outweighted  by  conterveiling,  credible  evidence 
on  point;  evidence  from  experts  who  have  had  first-hand 
experience  with  this  child.   [I  note  herein  that  Dr.  Kedesdy  was 
the  only  member  of  the  Franciscan  team  to  assert  Kerry's  current 
need  for  a  residential  program.   Consider,  in  contrast,  the 
Educational  Screening  Report  which  in  pertinent  part  "... 
recommends  placement  in  a  highly  specialized,  twelve  month 
extended  day  program  for  children  with  similar  cognitive 
functioning  and  educational  needs....  If  this  placement  is  not 
successful  consideration  of  a  twenty-four  [hour]  residential 
program  is  recommended."  (See  Exh.  S-7;  and  see  Exh.  S-6, 
Clinical  Resume.)]   Furthermore  there  exists  the  inherent  risk 
that  if  placed  in  a  residential  program  with  severely 
behaviorally  involved  peers  Kerry  may  well  model  the  maladaptive 
behaviors  she  observes.  This  factor  cannot  be  overlooked  in  the 
decision  making  process  as  it  represents  a  very  real  concern, 
particularly  given  Kerry's  propensity  to  model  the  behaviors  of 
those  around  her.   Finally,  if  placed  in  a  residential  setting 
Kerry  would  not  have  the  opportunity  to  derive  any  of  the 
benefits  inherent  to  the  more  normalized  environment  of  a  public 
school  setting.   The  significance  6f  this  aspect  of  an 
educational  environment  for  Kerry  was  recognized  in  the 
Franciscan  eductional  evaluation  which  notes  "The  possibility  of 
integrating  Kerry  with  typical  children  when  appropriate  should 
also  be  pursued  as  she  demonstrated  the  ability  to  imitate  and 
could  learn  appropriate  social  skils  from  good  role  models." 
(Exh.  P-12) 
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For  all  the  foregoing  reasons  the  amended  IEP  proposed  by 
Union  53,  modified  consistent  with  the  terms  of  this  decision,  is 
endorsed  as  the  placement  which  will  maximize  Kerry's  educational 
development  in  the  least  restrictive  environment  consistent  with 
that  goal. 


By  the  hearing  officer 
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Reece  Erlichman 


Dated:   January  3,  1992 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Christopher  A.  BSEA  #92-0805 

DECISION 

This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Ch.  30A,  71B,  P.L.  94-142,  and  to  the  regulations 
promulgated  pursuant  to  such  statutes. 

Whereas  the  parties  in  the  above-numbered  case  have 
stipulated  to  the  following: 

1.  Christopher  A.  has  a  right  under  the  Chapter  7  66  regulations 
to  an  independent  evaluation  in  the  areas  of  occupational  therapy, 
speech  and  language,  neuropsychology,  and  psychology. 

2.  Stow  Public  Schools  agreed  to  provide  for  such  evaluations  at 
a  pre-hearing  conference  held  by  the  BSEA  Hearing  Officer  on 
March,  25,  1991. 

3 .  Independent  evaluations  were  completed  by  Massachusetts 
General  Hospital,  Therapro,  North  Shore  Childrens'  Hospital/ 
Salem  Hospital  by  June,  1991. 

4.  Such  evaluation  results  were  reviewed  the  Stow  Public 
School's  TEAM  and  submitted  in  part  into  evidence  in  regard  to 
the  BSEA  decision  #91-1438. 

5.  Without  assigning  fault  on  either  side,  Stow  has  not  yet 
provided  for  these  evaluations. 

THEREFORE,  I  order  that  the  Stow  Public  Schools  provide  for  the 
above-named  independent  evaluations,  no  later  than  November,  22, 
1991.  If  a  compliance  hearing  ie  necessary,  such  will  be  held 
November  27,  1991,  9:30  am  at  the  Department  of  Education,  1385 
Hancock  Street,  Quincy. 


Sandra  W.  Sherwood 
BSEA  Hearing  Officer 

November  8,  1991 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Christopher  A.  BSEA  #  92-0805 


DECISION  ON  MOTION  TO  DISMISS 


PROCEDURAL  HISTORY 

The  parents  of  Christopher  A.  and  the  Stow  Public  Schools 
(hereafter,  Stow)  litigated  Stow's  proposed  1991  -1992  IEP  at  a 
BSEA  Hearing  which  resulted  in  a  BSEA  Decision  issued  September, 
9,  1991.  Such  decision  endorsed  Stow's  proposed  502.3  prototype  IEP 
with  certain  modifications.  (See  BSEA  Decision  #91-1438)  Such 
decision  has  not  been  appealed  and  is  final  and  binding. 

On  October,  18,  1991,  the  BSEA  received  a  request  for  a 
hearing  on  the  IEP  concerning  this  same  1991  -  1992  school  year. 
The  parent  alleges  changed  circumstances  which  would  necessitate 
a  new  hearing. 

A  hearing  date  was  set  for  November  6,  1991.  At  the  request 
of  Stow,  the  hearing  was  postponed  until  November  19th,  1991,  in 
order  to  allow  time  for  the  filing  of  a  MOTION  TO  DISMISS,  which 
was  filed  on  November  4,  1991.  A  pre-hearing  date  of  November 
7th,  1991  was  further  established  in  order  to  allow  the  parents 
time  to  respond  to  the  motion  and  for  both  parties  to  make  oral 
argument.  Mr.  A.  and  Ms.  Sowyerda  provided  such  oral  argument  on 
November  7,  1991. 

PARENTS'  POSITION 

1.  Stow  failed  to  file  the  Motion  to  Dismiss  in  sufficient  time 
for  the  Parent  to  respond;  the  Motion  should  therefore  be 
dismissed  for  failure  to  file  in  a  timely  manner. 

2.  Stow  has  committed  several  acts  since  the  issuance  of  the 
BSEA  decision  #91-1438  which  amount  to  changed  circumstances 
requiring  a  new  BSEA  hearing.  First,  Stow  personnel  have 
taken  actions  which  have  created  an  atmosphere  of  animosity. 
Secondly,  Stow  delayed  the  convening  of  the  TEAM  until  September, 
26,  1991  needed  to  modify  the  502.3  prototype  IEP  as  ordered  in 
the  BSEA  decision.  This  delay  necessitated  a  new  transition 
program,  for  Christopher  began  his  school  year  at  a  different 
private  school,  the  Fessendon  School.  Stow  refused  to  properly 
include  the  parents  in  developing  this  transition  program. 
Third,    Stow  has  refused  to  reimburse  the  parents  for  the 
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independent  evaluations  which  they  previously  agreed  to  provide 
during  a  March,  1991  prehearing  conference. 

4.  Because  of  these  new  circumstances,  the  parents  seek  a 
hearing  on  these  changed  circumstances  in  order  to  obtain  a) 
payment  of  tuition  at  Fessendon  School  until  a  transition  plan  in 
developed;  b)  a  properly  developed  transition  plan;  c) 
reimbursement  for  the  independent  evaluations;  d)  termination  of 
the  animus,  ie.,  discussions  of  this  case  with  non-employees. 

STOWS  POSITION 

1.  The  MOTION  TO  DISMISS  was  timely  filed;  it  was  filed  within  a 
week  of  receiving  the  hearing  notice,  and  the  prehearing  date 
provided  sufficient  time  for  the  parents  to  respond  to  the 
motion. 

2.  Stow  has  committed  no  acts  which  amount  to  a  changed 
circumstance  which  would  necessitate  the  need  for  a  new  hearing 
on  the  1991  -  1992  school  year.  Accordingly,  the  principle  of 
res  judicata  applies  to  this  case  and  the  hearing  request  should 
be  dismissed  with  prejudice.  Specifically,  Stow  personnel  have 
not  revealed  the  child's  identity  in  discussing  the  BSEA 
decision,  and  do  not  have  an  animus  towards  the  A.  family. 
Secondly,  the  need  for  a  transition  plan  was  already  addressed  in 
the  BSEA  hearing  and  was  in  the  IEP;  that  Christopher  is 
transitioning  from  the  Fessendon  School  rather  than  the  Carroll 
School  does  not  significantly  change  the  transition  plan  which 
would  necessitate  the  need  for  a  new  IEP.  Also,  the  fact  that 
the  TEAM  did  not  convene  until  September  26,  1991,  does  not 
change  the  fact  that  Stow  was  prepared  to  accept  Christopher  into 
its  program  on  the  first  day  of  school.  Therefore,  the  parent's 
request  for  tuition  at  Fessendon  until  the  development  of  a 
transition  plan  is  not  warranted.  Third,  Stow  agrees  to  provide 
for  the  independent  evaluations,  but  can  not  do  so  until  the  end 
of  the  calendar  year. 


RULING 

Stow's  MOTION  TO  DISMISS  is  granted  in  part,  and  denied  in  part, 
as  follows: 

The  appropriateness  of  the  1991  -  1992  IEP  calling  for  a 
502.3  prototype  placement  at  the  Hale  Middle  School  was  addressed 
in  depth  by  both  parties  and  reviewed  by  the  hearing  officer  in 
rendering  the  September,  9,  1991  BSEA  decision.  Nothing  has 
changed  to  warrant  a  new  hearing  on  this  1991  -  1992  IEP.  Any 
relitigation  of  issues  already  addressed  or  of  issues  which  could 
have  been  addressed  would  be  in  contradiction  to  the  principle  of 
res  judicata,  and  would  be  a  misuse  of  the  administrative  hearing 
process.  I  find  that  the  parents  have  alleged  no  new  issues  or 
changed  circumstances  which  would  warrant  the  putting  aside  of 
the  res  judicata  principle  and  the  conducting  of  a  new  hearing. 
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Specifically,  the  parents*  assertion  of  an  atmosphere  of 
animosity  is  not  new.  The  relations  between  the  parties  have 
been  difficult,  and  such  was  clear  in  the  evidence  considered  in 
rendering  the  September,  9,  1991  decision.  That  the 
Superintendent  allegedly  stated  Mr.  A. 's  actions  to  be  despicable 
is  regrettable,  if  stated,  for  it  is  the  responsibility  of  Stow 
to  take  actions  which  will  lead  to  a  more  positive  rather  than 
inflammatory  relationship  with  the  family.  Further,  the  alleged 
interview  with  the  local  newspaper  regarding  the  BSEA  hearing  and 
decision  is  further  regrettable,  even  if  the  name  of  the  family 
was  not  divulged,  for  it  further  leads  to  an  inflammatory 
relationship  rather  than  a  more  positive  relationship.  However, 
none  of  these  alleged  acts  amounts  to  a  changed  circumstance 
requiring  a  new  look  at  the  situation.  Thus,  res  judicata 
applies. 

Secondly,  Stow's  alleged  failure  to  immediately  convene  the 
TEAM  and  to  develop  a  new  transition  plan  does  not  amount  to 
changed  circumstances.  Stow  was  able  to  provide  the  proposed 
program,  as  modified  by  the  decision  immediately.  The  IEP  in 
fact  included  a  transition  plan,  and  the  fact  that  Christopher 
would  be  transitioning  from  Fessendon  rather  than  from  Carroll 
does  not  necessitate  a  new  transition  plan  and  does  not  amount  to 
changed  circumstances.   Again,  res  judicata  applies. 

The  MOTION  TO  DISMISS  is  denied  in  regards  to  the  alleged 
failure  to  provide  for  the  independent  evaluations.  Such  issue 
was  not  addressed  in  the  hearing,  based  on  Stow's  agreement  to 
provide  for  such  evaluations.  Given  the  fact  that  such  has  not 
yet  been  provided  for,  a  new  hearing  on  this  sole  issue  is 
warranted.  Thus,  a  hearing  date  of  November  19,  1991,  and 
later  postponed  until  December  17,  1991  at  2  pm  is  set  for  this 
issue.  If  the  evaluations  are  provided  for,  prior  to  this  date, 
the  MOTION  TO  DISMISS  is  granted  in  full. 


By  the  Hearing  Officer: 


A 
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andra  Sherwood 


Dated:   December  4,  1991 


43-J17C 


I//3/M. 


COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


In  re:   Christopher  A.  BSEA  #92-0805 

DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Chapters  3  0A,  7 IB,  P.L.  94-142  and  the  regulations 
promulgated  pursuant  to  such  statutes. 

A  hearing  on  the  above-numbered  case  was  held  on  December  17 , 
1991  at  the  Department  of  Education  in  Quincy,  MA.  Persons  present 
at  such  were: 

Mr.  A.  Parent  of  Christopher  A. 

Jacqueline  Patterson     Special  Education  Director,  Stow  Public 

Schools 
Mary  Ellen  Sowyerda      Attorney  for  Stow  Public  Schools 

Sandra  Sherwood  BSEA  Hearing  Officer 


PROCEDURAL  HISTORY 

A  BSEA  decision  issued  from  this  Bureau  on  November  8,  1991, 
ordering  Stow  Public  Schools  (hereafter,  Stow)  to  provide 
Christopher  A.  independent  evaluations  in  the  areas  of  occupational 
therapy,  speech  and  language,  neuropsychology,  and  psychology.  If 
such  were  not  provided  by  November  22,  1991,  a  compliance  hearing 
would  be  held  on  November  27,  1991.  By  agreement  of  the  parties, 
the  hearing  date  was  continued  until  December  17th,  1991  in  the 
hopes  of  resolving  this  dispute  prior  to  a  hearing.  The  dispute  in 
fact  continued,  necessitating  the  need  for  this  hearing. 

PARENTS'  POSITION 

Stow  has  failed  to  pay  in  full  for  the  independent  evaluations 
which  it  agreed  to  provide.  The  parents  may  therefore  be  liable 
for  the  remaining  amount.  Stow  is  therefore  in  non-compliance  with 
the  November  8,  1991  BSEA  order. 

SCHOOL'S  POSITION 

Stow  has  provided  for  the  independent  evaluations  by  paying  the 
amounts  due,  and  have  therefore  paid  in  full.  The  parents  are  not 
responsible  for  any  of  these  payments.  Accordingly,  there  is  no 
non-compliance  with  the  November  8,  1991  BSEA  order. 
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STATEMENT  OF  THE  FACTS 

Mr.  A.  is  of  the  understanding,  based  on  a  phone  call  with  the 
billing  department  at  Massachusetts  General  Hospital,  Therapro,  and 
Dr.  Kuncaitis,  that  the  evaluation  bills  have  not  been  paid  in 
full.  He  is  further  of  the  understanding  that  Therapro  will  not 
bill  the  parent  for  any  monies,  and  is  unsure  if  Massachusetts 
General  Hospital  or  Dr.  Kuncaitis  will  bill  him  directly. 
(Testimony  of  Mr.  A.) 

Ms.  Patterson  is  of  the  understanding,  based  on  her  review  of  an 
affidavit  of  Carol  Vogel,  Treasurer-Collector  for  the  Town  of  Stow, 
and  on  her  conversations  with  the  several  evaluators  regarding  the 
bills,  that  the  agreed  upon  amounts  have  been  paid  in  full.  She 
does  not  think  that  any  further  billing  will  be  sent  to  the 
parents,  as  she  informed  the  parties  that  such  would  be  illegal. 
(Testimony  of  Ms.  Patterson) 

FINDINGS  AND  CONCLUSIONS 

I  find  that  there  is  insufficient  evidence  to  warrant  a  finding  of 
noncompliance  in  regards  to  the  November  7,  1991  BSEA  order,  as 
follows: 

Mr.  A.'s  assertions  of  noncompliance  are  based  solely  on  a  vague 
statement  of  bills  owed,  such  statement  obtained  merely  by  Mr.  A.  •  s 
phonecalls  to  the  billing  departments,  and  a  call  to  Dr.  Kuncaitus 
prior  to  his  calls  with  Ms.  Patterson,  with  no  information 
regarding  the  nature  of  the  bills  owed,  why  a  portion  of  the  bills 
are  owed,  and  finally,  whether  the  parents  will  ever  be  billed  for 
such.  Given  the  hearsay  nature  and  the  vagueness  of  the 
information,  there  was  no  opportunity  to  validate  whether  or  not 
the  independent  evaluations  have  been  paid  for  in  full.  Thus,  it 
is  too  unreliable  to  be  given  any  weight. 

Given  the  absence  of  evidence  which  can  be  relied  on,  the  parents' 
complaint  of  noncompliance  must  be  dismissed.  However,  even  if  it 
were  not  dismissed,  a  look  at  Stow's  response  to  Mr.  A.  's 
assertions  further  support  a  dismissal.  That  is,  Ms.  Patterson 
provided  testimony  that  she  had  negotiated  the  final  bill  with  the 
three  parties  and  was  aware  that  these  three  bills  had  been  paid. 
Although  her  awareness  of  the  bills  being  paid  was  based  on  her 
review  of  an  affidavit,  it  is  more  reliable  than  the  evidence 
provided  by  Mr.  A.,  for  she  had  personally  been  involved  in 
establishing  the  final  bills,  and  the  affidavit  stated  that  the 
bills  were  paid  in  full.   (Testimony  of  Ms.  Patterson) 
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Accordingly,  the  parents'  complaint  of  noncompliance  is  dismissed 
for  lack  of  evidence. 


By  The  Hearing  Officer: 


Sandra  Sherwoocl 


Dated 
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COMMONWEALTH  OF  MASSACHUSETTS        a  J /~  /&  * 
DEPARTMENT  OF  EDUCATION         /  u  /  ^  ''  // 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 

In  Re:   Tabitha  B.  BSEA  No  92-0809 

DECISION 

This  matter  involves  the  refusal  of  the  Cambridge  Public 
Schools  to  implement  an  individualized  educational  plan  for  Tabitha 
B.  The  matter  came  before  the  Bureau  of  Special  Education  Appeals 
on  the  parent's  Motion  for  Emergency  Interim  Orders,  pending  a  full 
administrative  hearing.  A  hearing  was  held  on  the  Motion  on 
November  22,  1991,  at  the  Administrative  Offices  of  the  Cambridge 
Public  Schools  in  Cambridge,  MA.  The  parties  in  attendance  were 
Ms.  C.  ,  Tabitha' s  mother;  Daniel  McCarthy,  Special  Education 
Administer  from  Cambridge  Public  Schoos  (CPS) ;  Linda  Cravens, 
Coordinating  Psychologist  for  preschool  programs,  CPS;  and  Karen 
Lamontagne,  parent's  advocate.  The  facts  are  not  in  dispute  and 
may  be  briefly  summarized. 

1.  Tabitha  is  a  4  1/2  year  old  resident  of  Cambridge.  From  April, 
1990  through  June,  1990,  and  again  from  September,  1990  through 
June,  1991,  Tabitha  received  special  education  services  under  a 
502.8  Individualized  Education  Plan.  (Ex.4)  The  services  were 
provided  both  at  home  and  at  the  private  pre-school  Tabitha 
attended  five  mornings  a  week.  Special  transportation  was  provided 
daily.  (Ex.  4,  p. 2)  Pursuant  to  Chapter  766,  program  prototype 
502.8  applies  to  special  needs  students,  age  three  and  four,  and, 
where  appropriate,  age  five.   603  CMR  s.28.00,  par. 502. 8. 

2.  On  May  14,  1991,  the  TEAM  developed  an  IEP  for  the  1991-1992 
academic  year  calling  for  additional  home-based  services,  but 
continuing  the  placement  and  transportation  services  that  had  been 
in  place  under  the  previous  IEP.  The  parent  accepted  the  IEP  on 
June  7,  1991.   (See,  Ex.  1.) 

3.  A  few  weeks  prior  to  the  start  of  school,  the  parent  called  the 
trasportation  company  to  determine  the  arrangements  for  the  coming 
year.  After  being  informed  that  Tabitha  did  not  appear  on  the 
transportation  list,  the  parent  telephoned  the  school.  She  was 
told  that,  since  Tabitha  had  reached  "school  age",  she  would  no 
longer  be  transported  to  a  private  program.  (Testimony  of  Ms.  C.  ; 
McCarthy.)  Were  Tabitha  to  enroll  in  the  public  kindergarten, 
appropriate  transportation  arrangements  could  be  made.  (McCarthy) 
The  parent  was  also  told  that  the  1991-1992  IEP  she  had  accepted 
did  not  actually  call  for  Tabitha' s  placement  at  a  private  pre- 
school, nor  for  transportation,  but  only  provided  for  home-based 
services,  which  could  be  delivered  in  conjunction  with  a  regular 
kindergarten  placement.  In  any  event,  the  parent  was  informed,  the 
502.8  IEP  was  "null  and  void,"  once  the  child  reached  "school  age." 
(Ms.C,  McCarthy;  see  also  Ex.  1.) 
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4.  The  parent  withdrew  her  acceptance  of  the  1991-1992  IEP  on 
September  24,  1991,  based  on  the  representations  of  the  Cambridge 
Public  Schools  as  to  its  validity,  intending  to  invoke  the 
procedural  protections  of  the  regulations  concerning  a  child's 
placement  pending  administrative  appeal,  the  so-call  "stay-put" 
provisions  20  U.S.C.  s.1415  (e)  (3)  ;  603  CMR  s.28.00,  par. 405.  (Ms. 
C) 

5.  Cambridge  Public  Schools  has  refused  to  transport  Tabitha  to  or 
from  her  private  pre-school,  asserting  that  it  has  no  legal 
obligation  to  do  so.  Home-based  services  listed  on  the  1990-1991 
IEP  continue  to  be  provided.   (McCarthy,  Ms.  C.  ;  Ex.  4.) 

6.  The  parent  travels  two-round  trips  on  the  bus  daily  to  take 
Tabitha  to  and  from  the  private  pre-school.  At  the  time  of  the 
hearing  the  bus  fare  expenses  incurred  by  the  parent  totalled 
$98.40.   (EX.  6;  Ms.  C.) 

7.  Cambridge  residents  are  permitted,  but  not  obliged,  to  enter 
public  kindergarten  at  the  age  of  4  years,  5  months.   (McCarthy) 

The  Cambridge  Public  Schools  offered  the  following  arguments  in 
support  of  its  position:  (1)  It  need  not  provide  transportation  to 
a  private  pre-school;  (2)  Once  a  child  reaches  "school  age,"  it 
need  no  longer  provide  services  under  a  502.8  IEP;  and,  (3)  Any 
transportation  provided  to  Tabitha  was  provided  for  her  parent's 
convenience. 

All  of  Cambridge's  arguments  in  support  of  its  refusal  to 
provide  transportation  services  to  Tabitha  are  of  dubious  merit  at 
best,  and  reflect  a  serious  misunderstanding  of  the  special 
education  regulations.  The  parent's  reliance  on  the  placement 
pending  appeal  provisions  of  the  Ch.  766  regulations  is  correctly 
placed.  The  language  contained  in  Regulation  405  is  clear  and  to 
the  point.  During  a  dispute  between  a  parent  and  a  school  system 
about  a  proposed  IEP,  the  child  receives  the  services  outlined  in 
the  last  IEP  agreed  upon  by  both  parties.  Anyone  seeking  to  change 
that  placement  prior  to  resolution  of  administrative  and  judicial 
proceedings,  if  any,  must  secure  a  court  ordered  injunction.  See 
603  CMR  s.28.00,  par.  405. 3.  Here,  the  last  IEP  agreed  upon  by  both 
parties  provided  for  Tabitha' s  placement  at  a  private  pre-school, 
transportation  services,  and  a  home-based  specialist  program.  (Ex. 
4)  There  are  no  exceptions  to  the  regulatory  language  based  on  age 
or  grade.  There  is  no  mention  of  the  term  "school-age"  in  this 
section,  nor  is  it  defined  elsewhere  in  the  regulatory  set.  (603 
CMR  s.28.00,  par. 405)*  The  change  in  status  from  "non-school  age" 


♦Similarly  nothing  in  the  transportation  section  refers  to  "school 
age  child".  603  CMR  s.28.00,  par. 800.,  et  seq.  Regulation  327.3 
is  the  only  place  such  a  phrase  appears,  but  this  provision  has  no 
application  to  the  instant  facts. 
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to  "school  age,"  if  it  is  significant  at  all,  does  not  in  any  way 
alter  the  school  district's  obligation  to  comply  with  the  placement 
pending  appeal  provisions  of  state  and  federal  law.  20  U.S.C. 
8.1415(e)(3);  34  CFR  s."300.513.;  603  CMR  s.28.00,  par. 405. 

Therefore,  Cambridge  is  responsible  for  providing  all  the 
services  set  forth  in  the  1990-1991  IEP  to  Tabitha,  until  such  time 
as  the  parent  and  the  school  agree  otherwise,  or  the  Bureau  issues 
a  superseding  order. 


ORDER 


Cambridge  shall  immediately  make  arrangements  for  Tabitha 's 
daily  transportation  between  her  home  and  the  private  pre-school 
she  attends  in  conformity  with  her  IEP.  Cambridge  shall  reimburse 
the  parent  for  all  out-of-pocket  expenses  arising  from  its  refusal 
to  provide  the  services  set  out  in  the  1990-1991  IEP,  pending 
resolution  of  the  dispute  on  the  1991-1992  services.  The 
substantive  hearing  in  this  matter  will  be  held  on  January  22, 
1992,  at  9:30  a.m.  at  the  Administrative  Offices  of  the  Cambridge 
Public  Schools. 


By  the  Hearing  Officer, 


y 


Lindsay  Byrne 


Dated:   December  5,  1991 
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MASSACHUSETTS  DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 

IN  RE:  MATTHEW  H.  BSEA  CASE  #9  2-0397 

RULINGS  ON;   STUDENT'S  MOTION  TO  JOIN  THE 

DEPARTMENT  OF  EDUCATION,  AND 
MOTION  TO  ENFORCE  THE  "STAY -PUT"  PROVISION 


These  rulings  are  issued  pursuant  to  M.G.L.  Chapters  71B, 
30A,  and  15;  and  20  U.S.C.  1401-1461;  Section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Regulations  promulgated  under 
these  statutes. 

STATEMENT  OF  THE  CASE 


The  question  in  this  case  is  whether  special  education 
services  may  be  terminated  for  a  resident,  disabled  student,  who 
attained  his  twenty-second  birthday  on  October  4,  1991, 
consistent  with  the  provisions  under  federal  and  state  statutes. 

Matthew  has  attended  Cardinal  Cushing  School  and  Training 
Center  (Cardinal  Cushing),  Hanover,  in  a  residential  program 
since  September  1983.   His  parents  are  residents  of  Northboro. 
Prior  to  the  implementation  of  Chapter  766  on  September  1,  1974, 
Matthew  received  his  special  education  services,  funded  by  the 
Department  of  Education,  under  the  "so-called"  Chapter  750 
provisions.   Pursuant  to  Sections  16  to  18  under  Chapter  766,  DOE 
has  continued  to  fund  Matthew's  educational  services  as  a 
"grandfathered  Chapter  750"  student. 

On  August  16,  1991,  the  Bureau  of  Special  Education  Appeals 
(BSEA)  received  the  student's  request  for  a  hearing.   With  the 
agreement  of  the  parties,  a  pre-hearing  conference  was  convened 
in  Quincy  on  September  11,  1991,  and  was  attended  by:   Edward  H., 
father;  Francis  Caruso,  III,  attorney  for  the  student;  Dianne 
Curran,  attorney  for  DOE;  Jack  Sullivan,  Special  Education 
Administrator  for  Northboro;  Jill  Hester,  Case  Manager  at 
Cardinal  Cushing;  and  Cheryl  Meminno,  Director  of  Student 
Services  at  Cardinal  Cushing. 

The  participants  discussed  the  impact  of  Matthew's  imminent 
termination  from  Cardinal  Cushing,  and  the  apparent 
unavailability  of  an  appropriate  Individual  Transition  Plan 
pursuant  to  Sections  12A  to  12C  of  Chapter  71B  (commonly  known  as 
Chapter  688  services).   Further,  I  advised  the  parties  that  a 
hearing  would  convene  on  October  15  and  16,  1991  and  hearing 
notices  to  that  effect  were  mailed  on  September  17,  1991. 
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On  September  23,  1991,  BSEA  received  the  student's  Motions 
to  Join  DOE  as  a  Party  in  these  proceedings,  and  to  Enforce  the 
"Stay-Put"  provisions  of  20  U.S.C.  Section  1415(e)(3).   BSEA  was 
advised  by  Ms.  Curran  on  September  26,  1991  that  DOE  did  not 
oppose  the  joinder  motion,  but  requested  additional  time  to 
submit  a  Memorandum  of  Law  in  opposition  to  enforcing  the  "stay- 
put"  provision. 

Considering  the  urgency  of  Matthew's  impending  termination 
of  his  residential  program  at  Cardinal  Cushing  on  October  3, 
1991,  the  day  before  his  twenty-second  birthday,  I  convened  a 
telephone  conference  on  October  1,  1991  with  Mr.  Caruso  and  Ms. 
Curran.   At  that  time,  I  issued  an  oral  ruling  that  I  construed 
the  stay-put  provision  to  require  Matthew's  continued  placement 
at  Cardinal  Cushing,  funded  by  DOE,  pending  completion  of  the 
scheduled  hearing,  and  that  my  written  ruling  would  issue. 
Ms.  Curran  agreed  that  DOE  would  comply  with  my  oral  ruling. 

ANALYSIS  AND  RULINGS 


A.  Motion  to  Join  the  Department  of  Education 

As  the  public  agency  who  funded  Matthew  H.'s  special 
education  programs  under  M.G.L.  Chapter  71,  sections  46-46C 
(commonly  known  as  Chapter  750),  and  who  continues  this  funding 
responsibility  under  the  "grandfather"  section  16-18,  St.  1972, 
Chapter  766,  I  find  that  DOE's  joinder  is  integral  and  critical 
to  these  proceedings.   The  compelling  intent  of  the  regulatory 
schema,  encompassed  in  both  federal  and  state  special  education 
law,  is   to  include  any  public  agency  that  is  engaged  in  the 
provision  of  educational  services  to  disabled  student.   See,  34 
CFR  s.  300;  34  CFR  300.341;  603  CMR  s.  28.00  para  700. 

Further,  DOE  fully  recognizes  and  accepts  its  responsibility 
in  this  matter,  pending  completion  of   the  hearing. 

Therefore,  the  Student's  Motion  to  Join  DOE  is  granted. 

B.  Motion  to  Enforce  20  U.S.C.  s.  1415(e)(3) 

The  federal  "stay-put"  provisions,  20  U.S.C.  s.  1415(e)(3), 
is  intended  to  maintain  a  student's  placement  pending 
administrative  and  judicial  proceedings  unless  the  parents  and 
the  responsible  public  agency  agree  to  a  change.   The  regulation 
states  in  meaningful  part:  "(a)   During  the  pendency  of  any 
administrative  or  judicial  proceeding  regarding  a  complaint, 
unless  the  public  agency  and  the  parents  of  the  child  agree 
otherwise,  the  child  involved  in  the  complaint  must  remain  in  his 
or  her  present  educational  placement." 

I  rely  on  the  forthright,  controlling  language  in  Honig  v. 
Doe,  484  U.S.  305,  108  S.  Ct .  592  (1988)  that  states:  "The 
language  of  the  statute  1415(e)(3)  is  unequivocal  (emphasis 
added).   It  states  plainly  that  during  the  pendency  of  any 


-3- 


proceedings  initiated  under  the  Act,  unless  the  state  or  local 
educational  agency,  and  the  parents  or  guardian  of  a  disabled 
child  agree,  'the  child  shall  remain  in  the  then  current 
educational  placement ' " .   484  U.S.  305,  at  604 

In  Honig ,  the  U.S.  Supreme  Court  further  enunciated  its 
concern  that  parents  should  be  involved  in  determining  a 
student's  educational  placement.   The  Court  held  that  the  Act 
" . . .  further  provided  for  meaningful  parental  participation  in 
all  aspects  of  a  child's  educational  placement,  and  barred 
schools,  through  the  stay-put  provision,  from  changing  that 
placement  over  the  parent's  objection  until  all  review 
proceedings  were  completed".   (emphasis  added)  484  U.S.  305,  at 
604 

Considering  the  crystal-clear,  unambiguous  language  of 
Honig ,  and  the  fact  that  the  parties  have  been  notified  that  the 
hearing  will  take  place  on  October  15  and  16,  1991,  the  student's 
Motion  to  Enforce  20  U.S.C.  s.  1415(e)(3)  is  granted,  pending  the 
completion  of  the  scheduled  hearing,  and  the  issuance  of  a 
decision  thereto. 


By: 
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Phyllis  Ryack 
Hearing  Officer 


Date 


October  9,  1991 


COMMONWEALTH  OF  MASSACHUSETTS 

MASSACHUSETTS  DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:  MATTHEW  H. 


BSEA  CASE  #92-0397 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  Chapter  71B,  15, 
and  30A;  20  U.S.C.  1401-1461;  and  the  Regulations  promulgated 
thereunder. 


A  hearing  in  this  matter  was  held  by  the  Bureau  of  Special 
Education  Appeals  (BSEA)  on  October  15  and  16,  1991  at  the 
offices  of  the  Department  of  Education  (DOE) ,  Quincy,  and 
November  20  and  25,  1991,  and  December  20,  1991*  at  the  Cardinal 
Cushing  School  and  Training  Center  (Cardinal  Cushing) ,  Hanover, 
on  appeal  by  the  student,  Matthew  H.,  who  reached  his  twenty- 
second  birthday  on  October  4,  1991,  of  the  termination  of  special 
education  services,  mandated  under  state  and  federal  special 
education  laws,  at  age  twenty-two.   Matthew  H.'s  request  for 
hearing  was  received  by  the  BSEA  on  August  16,  1991.   Matthew's 
parents  are  residents  of  Northboro. 

Present  at  all,  or  part  of,  the  hearing  were  the  following 
persons: 


Edward  H. 

Joan  H. 

Cynthia  H. -Smith 

Francis  Caruso,  III 

John  Sullivan 

Dianne  Curran 
Jill  Hester 
Dr.  Henry  Perrin 
Cheryl  Meninno 
Kathleen  Cashin 
Cynthia  Erbe 

Kevin  Matthews 

Kristin  Reidy-Lopez 


Father 

Mother 

Sister 

Attorney  for  Student/Parents 

Administrator  for  Special  Education, 

Northboro 

Attorney  for  the  Department  of  Education 

Case  Manager,  Cardinal  Cushing 

Director,  Cardinal  Cushing 

Associate  Director,  Cardinal  Cushing 

Academic  Teacher,  Cardinal  Cushing 

Vocational  Placement  Counselor,  Cardinal 

Cushing 

Educational  Specialist,  Department  of 

Education 

Residential  Child  Care  Worker,  Cardinal 

Cushing 


*BSEA  received  closing  briefs  from  the  student  and  DOE  on  January 
8,  1992. 
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Suzanne  Moran 

Sr.  Clarinda  Zech 
Kevin  Quill 
Carl  Wengler 


Client  Service  Coordinator,  Department  of 
Mental  Retardation 

School  Psychologist,  Cardinal  Cushing 
Case  Manager,  Cardinal  Cushing 
Residential  Coordinator,  Cardinal  Cushing 


Phyllis  Ryack  Hearing  Officer 

PRELIMINARY  STATEMENT 

Matthew  H.  is  a  twenty-two  year  old  individual  who  is  mildly 
to  moderately  retarded,  and  presents  with  developmental  delays. 
Since  1983,  Matthew  has  attended  the  Cardinal  Cushing  School  and 
Training  Center  (Cardinal  Cushing),  in  Hanover,  as  a  502.6 
residential  student.   Although  the  Northboro  Public  Schools 
(Northboro)  have  remained  programmatically  responsible   for 
Matthew's  educational  services,  DOE  has  funded  the  costs  of  this 
placement  pursuant  to  Sections  16-18,  St.  1972,  Chapter  766. 
Prior  to  1983,  Matthew  was  enrolled  in  a  502.5  private  day 
program  at  the  Little  Peoples'  School,  West  Newton,  funded  by  DOE 
as  a  Ch.  750  student. 

Prior  to  the  enactment  of  Ch.  71B,  commonly  known  as  Ch.  766 
(St.  1972,  Ch.  766),  there  was  a  series  of  laws  providing  for 
services  to  disabled  children.   Those  provisions  were  codified  at 
M.G.L.  Ch.  69,  ss.  27-29G,  and  Ch.  71,  ss.  46-46M.   Ch.  71,  ss. 
46-46C  applied  to  mentally  retarded  students,  and  called  for 
educational  services  provided  by  the  Departments  of  Mental  Health 
and  Education.   Over  the  years,  these  various  provisions  have 
been  known  as  "750"  provisions,  and  students  who  initially 
received  special  education  under  these  provisions  are  often 
termed  "750"  students. 

All  these  provisions  of  law  were  expressly  repealed  when 
M.G.L.  Ch.  71B  (Chapter  766)  was  enacted.   See,  St.  1972,  s.8. 
Continued  eligibility  for  services  funded  by  state  agencies, 
including  the  Departments  of  Mental  Health  and  Education,  for 
students  who  had  been  previously  served  under  the  repealed 
provisions,  occurred  only  because  ss.  16-18  of  Chapter  766 
"grandfathered"  these  students  into  their  programs.  See,  Opinions 
of  the  Attorney  General,  May  24,  1976,  p.  180;  July  28,  1977, 
p. 72. 

PROCEDURAL  DISCUSSION 

At  a  pre-hearing  conference  conducted  by  BSEA  on  September 
11,  1991,  Francis  Caruso,  III,  attorney  for  Matthew  H.,  and 
Dianne  Curran,  counsel  for  DOE,  agreed  to  the  following  terms: 

1.  The  hearing  in  this  matter  would  proceed  on  October  15 
and  16,  1991. 

2.  Timelines  were  established  for  Mr.  Caruso  to  submit  to 
the  Hearing  Officer  and  Ms.  Curran  the  following  Motions: 
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Motion  to  Join  DOE  as  a  Party  in  these  proceedings,  and; 

Motion  to  Enforce  the  "Stay-Put"  provisions  of  20  U.S.C. 
Section  1415(e) (3) 

3.   Timelines  were  set  for  Ms.  Curran  to  submit  response 
briefs  to  these  Motions. 

BSEA  received  Mr.  Caruso's  Motions  on  September  23,  1991 
(Exh.  B-l),  and  the  Hearing  Officer  was  advised  by  Ms.  Curran  on 
September  26,  1991  that  DOE  did  not  oppose  the  joinder  Motion. 
Ms.  Curran  requested  additional  time  to  respond  to  the  Motion  to 
Enforce  the  "Stay-Put"  provision. 

Considering  the  impending  termination  of  Matthew's 
residential  program  at  Cardinal  Cushing  on  October  3,  1991,  the 
day  before  his  twenty-second  birthday,  I  convened  a  telephone 
conference  with  Ms.  Curran  and  Mr.  Caruso  on  October  1,  1991.  At 
that  time,  I  issued  an  oral  ruling  indicating  that  I  construed 
the  "Stay-Put"  provisions  of  the  IDEA,  20  U.S.C.  s.  1415(e)(3), 
to  require  Matthew's  continued  placement  at  Cardinal  Cushing, 
funded  by  DOE,  pending  completion  of  the  scheduled  hearing,  and 
the  issuance  of  my  decision  in  this  matter.   My  written  ruling  to 
this  effect  was  sent  to  the  parties  on  October  9,  1991  (Exh.  B- 
2). 

On  October  3,  1991,  BSEA  received  notice  from  Ms.  Curran 
that  she  did  not  intend  to  brief  DOE's  opposition  to  the 
enforcement  of  the  "Stay-Put"  provision,  considering  my  oral 
ruling  on  October  1,  1991. 

ISSUE 


Whether  Matthew  H.  is  entitled  to  a  reasonable  period  of 
compensatory  educational  services  beyond  his  twenty-second 
birthday  pursuant  to  M.G.L.  71B  and  20  U.S.C  1401  et.  seq.   (The 
parties  agreed  that  the  alleged  denial  of  educational  services, 
if  any,  occurred  inclusively  from  the  1987-88  school  year, 
through  the  1990-91  school  year.) 

STATEMENT  OF  THE  CASE 

A.   Historical  Background 

Prior  to  entering  Cardinal  Cushing  on  September  16,  1983 
(just  before  his  fourteenth  birthday),  Matthew  attended  a  private 
502.5  program  at  Little  People's  School  (LPS)  in  West  Newton.   In 
mid-September,  1983,  John  Sullivan,  Special  Education 
Administrator  in  Northboro,  testified  that  he  received  a  letter 
from  a  physician  indicating  that  Matthew's  back  problems  affected 
his  ability  to  travel  on  a  daily  round-trip  basis  from  his  home 
in  Northboro  to  LPS.   Mr.  Sullivan  stated  that  his  receipt  of 
this  letter  was  apparently  subsequent  to  Matthew's  acceptance  at 
Cardinal  Cushing.   Although  Mr.  Sullivan  believed  that  Matthew 
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was  receiving  appropriate  special  educational  services  at  LPS, 
Mr.  Sullivan  testified  that  he  agreed  to  the  Cardinal  Cushing 
residential  program. 

As  required  under  the  Regulations  of  Chapter  766,  Cardinal 
Cushing  convened  TEAM  meetings,  in  the  fall,  to  develop  IEP's  for 
the  four  school  years  at  issue  -  November  1987  to  November  1988, 
through  November  1990  to  November  1991,  inclusively.   Mr.  and 
Mrs.  H.  attended  three  of  the  four  IEP  meetings  held  during  that 
period;  and  Mrs.  H.  and  her  daughter  attended  the  fourth  meeting, 
conducted  on  October  23,  1990  (Exhs.  A-20  to  A-23,  and  D-8  to  D- 
11).   Further,  Cardinal  Cushing  conducted  annual  review  meetings 
during  the  term  of  each  IEP,  that  occurred  usually  in  the  spring, 
to  discuss  updated  reports  of  Matthew's  progress.   Mr.  and  Mrs. 
H.  similarly  attended  these  review  meetings  (Exhs.  A-8  to  A-14, 
A-18). 

Mr.  Sullivan  testified  on  the  final  day  of  the  hearing  that 
he  deliberately  did  not  attend  Matthew's  IEP  meetings,  because  he 
believed  that  it  would  not  be  in  Matthew's  best  educational 
interests  to  be  present  with  Mr.  H.   When  Mr.  Sullivan  questioned 
the  educational  efficacy  of  removing  Matthew  from  LPS  and  placing 
him  in  a  residential  program  at  Cardinal  Cushing,  he  described 
Mr.  K.'s  angry  and  abusive  behavior  and  response.   Under  these 
circumstances,  Mr.  Sullivan  testified  that,  although  his 
professional  commitment  to  Matthew  persisted,  he  believed  that 
attending  the  TEAM  meetings  with  Mr.  H.  would  jeopardize  the 
success  of  the  TEAM  process. 

However,  since  Northboro  remained  programmatically 
responsible  for  Matthew's  services  at  Cardinal  Cushing,  Mr. 
Sullivan  received  all  IEP's  and  progress  reports  generated  by 
Cardinal  Cushing.   On  receipt  of  the  IEP's,  Mr.  Sullivan  reviewed 
and  signed  them,  and  forwarded  copies  to  Mr.  and  Mrs.  H., 
accompanied  by  a  notice  of  their  procedural  rights  under  Chapter 
766  and  federal  law  (testimony  of  Sullivan,  Stipulation  of  the 
parties).  Mr.  Sullivan  stated  that  he  also  reviewed  all  progress 
reports,  and  forwarded  copies  to  Matthew's  parents. 

Either  Mr.  or  Mrs.  H.  accepted  in  writing  the  IEP's  proposed 
by  Northboro  for  the  following  terms:   November  1987  to  November 
1988  (Exhs.  D-8,  A-20),  November  1988  to  November  1989  (Exhs.  D- 
9,  A-21) ,  November  1989  to  November  1990  (Exhs.  D-10,  A-22) .   Mr. 
and  Mrs.  H.  took  no  action  on  the  IEP  that  extended  from  November 
1990  to  November  1991  (Exhs.  D-ll,  A-23).   Mr.  H.  testified  that 
he  neither  accepted  nor  rejected  this  final  IEP  on  the  advice  of 
his  prior  attorney. 

B.   DISCUSSION  OF  THE  IEP'S 

1987-88  IEP 

Following  a  TEAM  meeting  on  November  17,  1987,  an  IEP  was 
developed  that  changed  Matthew's  status  to  a  full-time  student  in 
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the  culinary  arts  program,  and  included  the  following  weekly 
components  (Exhs.  D-8 ,  A-20) :   Vocational  -  24  3/4  hours, 
Academics  -  3  3/4  hours,  Adaptive  Physical  Education  (APE)  -  one 
and  a  half  hours,  and  Sex  Education/Human  development  -  one  hour. 
In  the  spring  of  1988,  Matthew's  dormitory  was  changed  to  Marion 
Hall,  one  of  the  nine  "house  units",  where  he  remained  to  the 
date  of  the  hearing. 

As  a  full-time  vocational  student,  Matthew's  program 
included:  one  day  weekly  in  the  school  dishroom,  three  days 
weekly  in  the  food  preparation  area,  and  one  day  weekly  in  an 
off-campus  job  as  a  dishwasher  at  Bickford's  restaurant.  The  June 
17,  1S88  progress  report  (Exh.  A-9)  contains  the  following 
statement  by  Cynthia  Erbe,  Matthew's  Job  Placement  Counselor: 
"Matt  has  missed  several  days  of  work  due  to  coming  back  to 
school  late  (Matthew's  assigned  day  was  Mondays),  or  because  of 
another  activity.   He  needs  to  remember  to  notify  his  supervisor 
when  this  may  happen.   When  asked  to  work  another  day  to  make  up 
for  this,  he  usually  chooses  not  to." 

Ms.  Erbe  testified  that  although  Bickford's  gave  Matthew  the 
option  of  switching  workdays,  if  he  knew  he  would  be  late,  or 
could  not  show  up,  Matthew  rarely  exercised  the  change.   When 
Matthew  was  terminated  by  Bickford's  in  July  or  September  1988 
because  he  was  not  dependable,  Ms.  Erbe  testified  that  Matthew 
was  not  upset  that  he  was  not  working,  but,  rather,  that  "he  lost 
his  job".   Ms.  Erbe  stated  that  Matthew  was  not  considered  for  an 
outside  placement  in  food  preparation  based  on  the  perception  by 
Anne  Walsh,  Matthew's  vocational  counselor,  that  his  skills  were 
unsuitable  and  inadequate  in  this  culinary  area. 

During  the  term  of  the  1987-88  IEP,  Mr.  H.  testified  that 
Matthew's  family  perceived  an  erosion  of  his  reading  skills,  and 
a  decline  in  his  personal  hygiene  habits.   They  attributed  these 
changes  to  his  full-time  vocational  status,  and  a  reduction  in 
academic  services.   Kevin  Quill,  Matthew's  Case  Manager  during 
this  period,  met  with  Mr.  and  Mrs.  H.  in  May  1988  to  discuss 
their  request  that  Matthew  receive  increased  academic  services. 

1988-89  IEP 

Following  a  TEAM  meeting  on  October  14,1988,  an  IEP  was 
proposed  for  the  period  from  November  1988  to  November  1989,  and 
provided  virtually  the  identical  services  as  the  prior  plan.   Mr. 
H.  accepted  this  IEP  in  full  on  December  2,  1988  (Exhs.  D-9 ,  A- 
21)  . 

However,  as  a  result  of  Matthew's  parents'  continuing 
concern  that  his  academic  services  should  be  increased,  Kathleen 
Cashin,  academic  teacher  at  Cardinal  Cushing  for  six  years 
(certified  in  moderate  special  needs  and  elementary  education), 
testified  that  she  provided  academic  instruction  to  Matthew  for 
three  days  weekly,  starting  in  December  1988.   Ms.  Cashin 
prepared  revised  goals  and  objectives  for  reading  that  were 
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appended  to  the  November  1988  to  November  1989  IEP  (Exh.  D-15) . 
The  parties  concurred  that  the  3  3/4  hours  weekly  of  academics, 
designated  within  the  plan,  was  an  inaccurate  reflection  of 
Matthew's  actual  academic  services  during  1988-89,  which  were 
augmented  in  December  1988. 

Although  this  1988-89  IEP  indicated  that  Matthew  was  reading 
at  a  second  grade  level,  as  of  October  14,  1988,  Ms.  Cashin 
testified  that  her  informal  testing,  in  November  1988,  yielded  a 
first  grade  reading  score.   Since  Matthew's  prior  teacher  was  no 
longer  employed  at  Cardinal  Cushing,  Ms.  Cashin  was  uncertain  of 
the  basis  for  the  discrepancy,  and  suggested  that  his  prior 
teacher  may  have  used  a  different  reading  series  that  resulted  in 
the  higher  result.   Ms.  Cashin  doubted  Mr.  H.'s  claim  that 
Matthew  demonstrated  the  ability  to  read  a  newspaper  at  anytime 
for  the  following  reasons:   1.  A  minimum  fourth  to  fifth  grade 
level  reading  ability  is  usually  required  to  read  a  newspaper, 
and  Matthew  has  never  achieved  this  competency  level;  and 
2.   Matthew  has  shown  limited  ability  in  decoding  words 
independently.   Ms.  Cashin  pointed  out  that  during  the  past  three 
years  (1988-89  to  1990-91),  Matthew  has  been  grouped  with  three 
other  students,  and  that  Ms.  Cashin  has  provided  1-1  instruction 
to  Matthew.   His  reading  class  during  this  period  has  included 
six  to  ten  students,  whose  reading  skills  were  at  the  fourth  to 
sixth  grade  levels,  while  Matthew's  abilities  have  remained  at 
the  first  to  second  grade  levels.   Ms.  Cashin  attributed 
Matthew's  failure  to  achieve  significant  academic  gains  primarily 
to  his  cognitive  limitations  and  his  decreased  motivation,  as  he 
experienced  continuing  frustrations  in  academic  pursuits. 

1989-90  IEP 

Following  a  TEAM  meeting  on  November  2,  1989,  an  IEP  was 
proposed  for  the  term  extending  from  November  1989  to  November 
1990,  and  included  the  following  weekly  services  (Exhs.  A-22,  D- 
10):  Academics  -  three  days,  vocational  -  two  days,  APE  -  two 
hours,  Art  -  3/4  hour,  Music  -  one-half  hour,  Values  -  one-half 
hour,  and  Home  Skills  -  3/4  hour.   Mrs.  H.  accepted  this  plan  in 
full  on  December  7,  1989. 

Further,  the  IEP  indicated  under  "Additional  Information" 
that  "A  688  referral  process  has  begun",  and  a  "DMR  Service 
Coordinator  has  been  assigned"  (Exh.  A-22).   Suzanne  Moran, 
Client  Service  Coordinator  at  the  Department  of  Mental 
Retardation  (DMR)  for  the  past  four  years,  testified  that  she  and 
Christy  Trauernicht,  DMR  Service  Coordinator  Supervisor,  visited 
Mr.  and  Mrs.  H.  and  Matthew  at  their  home  on  February  16,  1988. 
Their  purpose  was  to  explore  preliminarily  Matthew's  entitlement 
to  services  under  M.G.L.  71B  ss.  12A-12C  (Chapter  688)  through 
the  Bureau  of  Transitional  Planning,  after  his  entitlement  to 
special  education  services,  terminated  on  his  twenty-second 
birthday.   Ms.  Moran  stated  that  Mr.  H.  signed  a  form  consenting 
to  the  release  of  information  on  February  16,  1988.   Following 
customary  procedures,  Ms.  Moran  explained  that  she  forwarded  the 
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consent  form  to  Mr.  Sullivan  of  Northboro  Public  Schools,  and 
requested  that  Cardinal  Cushing  notify  her  of  future  educational 
meetings. 

Cardinal  Cushing  convened  a  progress  meeting  on  April  10, 
1990  that  was  attended  by  Mr.  and  Mrs.  H.,  Ms.  Moran,  and 
Cardinal  Cushing  professionals.   The  report  focused  not  only  on 
Matthew's  performance  within  his  Marion  Hall  residence,  and 
academic/vocational  areas,  but  also  dealt  with  a  discussion 
concerning  changing  Matthew's  residence  to  Fatima  A  (Exh.  A- 
14).   Jill  Hester,  Matthew's  Case  Manager,  noted  in  the  report 
that  Carl  Wengler,  Matthew's  residential  coordinator,  stated  that 
Matthew  "is  extremely  successful  where  he  is,  and  moving  Matthew 
to  another  unit  may  decrease  his  self-esteem.   Parents  agreed 
that  this  is  what  is  best  for  Matthew." 

Mr.  Wengler  testified  that,  prior  to  the  April  10,  1990 
progress  meeting,  he  initiated  a  three-day  evaluation  for  Matthew 
at  Fatima  A.  to  determine  whether  Matthew  would  benefit  from  a 
lesser  4-1  ratio,  than  the  6-1  supervisory  ratio  employed  at 
Marion  Hall,  and  whether  Matthew  would  be  ready  for  a  larger 
social  group.   Mr.  Wengler  explained  that  the  training  in 
independent  living  skills,  promoted  in  the  house  units,  is 
intended  to  approximate  the  living  situations  that  students  will 
experience  either  in  group  homes,  or  in  their  family  homes.   Mr. 
Wengler  underscored  that  Fatima  A  is  not  considered  a  more 
independent  living  situation  than  Marion  Hall,  and  that  the  only 
substantive  difference  is  that  Fatima  A  has  a  smaller  supervisory 
ratio  than  Marion  Hall. 

Based  on  the  conclusions  reached  in  the  three-day 
residential  overnight  evaluation  summary,  dated  March  12,  1990 
(Exh.  D-14) ,  Matthew  was  considered  inappropriate  for  Fatima  A, 
for  the  following  reasons:   1.  "The  present  population  at  Fatima 
A  is  highly  motivated.   At  this  time,  Matthew  does  not  appear  to 
do  more  than  is  barely  necessary."   2.   Argued  with  staff 
frequently  about  group  schedule,  purchases,  and  procedures." 
3,  Shirked  work  on  the  pretense  of  back  exercises  at  the  Health 
Center."  4.  "Poor  at  utilizing  free-time  constructively."  and 
5.  "Based  on  his  behavior  and  general  skill  level,  Matthew  is  not 
appropriate  for  Fatima  A.~ 


n 


Mr.  Wengler  testified  that  he  shared  the  Fatima  A  evaluation 
with  Mr.  and  Mrs.  H.  at  the  progress  meeting  on  April  10,  1990, 
and  the  parents  agreed  that  Matthew  should  remain  at  Marion  Hall 
since  he  was  "top  dog",  and  was  much  happier.   If  Mr.  and  Mrs.  H. 
had  disagreed  with  the  recommendation  that  Matthew  stay  at  Marion 
Hall,  Mr.  Wengler  stated  that  he  would  have  considered  repeating 
the  evaluation.   Mr.  Wengler  testified  that  Mr.  and  Mrs.  H.  never 
contacted  him  after  the  meeting  to  indicate  any  continuing 
concerns  about  transferring  Matthew  to  Fatima  A. 

The  participants  at  the  April  10,  1990  progress  meeting  also 
focused  on  the  need  to  explore  the  Transitional  Plan  process  in 

-  '  r  -  *  v  1 
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anticipation  of  Matthew's  reaching  his  twenty-second  birthday  on 
October  4,  1991.   Ms.  Moran  testified  that  she  attempted  to 
secure  the  parents'  signatures  on  the  Ch.  688  referral  form  in 
order  to  alert  the  Bureau  of  Transitional  Planning  of  Matthew's 
impending  needs.   Ms.  Moran  emphasized  that  parents  usually  sign 
the  688  referral  form  two  years  prior  to  the  student's  reaching 
his/her  twenty-second  birthday,  but  that  current  fiscal 
restraints  require  that  the  planning  process  start  even  earlier. 

Ms.  Moran  described  Mr.  H.'s  behavior  as  belligerant   when 
he  was  requested  to  sign  the  688  referral  form.   Ms.  Moran  opined 
that  the  basis  for  Mr.  H.'s  anger,  and  refusal  to  sign  the  688 
referral  form,  was  his  erroneous  and  inaccurate  belief  that  DOE 
remained  financially  responsible  for  Matthew's  educational 
services  as  a  "750  student"  (See  Preliminary  Statement),  until 
such  time  as  the  parents  determined  that  these  educational 
services  were  no  longer  required. 

On  September  13,  1990,  a  transition  meeting  was  held  at 
Cardinal  Cushing,  and  was  attended  by:  Jill  Hester,  Case  Manager; 
Liz  Recko-Morr ison,  Vocational  Rehabilitation  Counselor, 
Massachusetts  Rehabilitation  Commission  (MRC);  Kristen  Reidy- 
Lopez,  Residential  Counselor;  Christy  Trauernicht,  Service 
Coordinator  Supervisor,  DMR;  and  Ms.  Moran,  Service  Coordinator, 
DMR.   Although  the  parents  did  not  attend  the  meeting,  the 
summary  indicated  that  Mrs.  H.  was  aware  that  the  meeting  was 
scheduled  (Exh.  A-17) .   Ms.  Moran  testified  that  the  intent  of 
the  meeting  was  to  gather  all  relevant  information  necessary  to 
render  a  determination  for  appropriate  services  for  Matthew  after 
leaving  Cardinal  Cushing.   The  participants  agreed  that  Matthew's 
initial  transitional  placement  should  be  a  community  residence 
that  approximated  his  house  unit  at  Cardinal  Cushing,  where  he 
experienced  success.   The  Team  felt  that  eventually,  he  would  be 
ready  to  live  in  a  cooperative  apartment  (testimony  of  Ms. 
Moran) . 

1990-91  IEP 


A  TEAM  meeting  was  held  on  October  23,  1990  to  formulate  an 
IEP  for  the  period  from  November  1990  to  November  1991. 
Matthew's  family  was  represented  by  his  mother  and  sister.   The 
resulting  IEP  was  virtually  identical  to  the  prior  plan,  with  the 
addition  of  one  hour  weekly  in  the  Resource  Room  (Exhs.  A-23,  D- 
11).   Mr.  H.  testified  that  the  parents  took  no  action  on  the 
1990-91  IEP  on  advice  of  their  prior  attorney. 

Following  is  a  comparative  analysis  of  academic  testing 
conducted  by  Sr.  Clarinda  Zech,  school  psychologist  at  Cardinal 
Cushing: 


Vi  -«?  93 
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COMPARATIVE  ANALYSIS  OF  ACADEMIC  TESTING 


11/11/87      10/13/88     10/24/89      10/16/90 
(Exhs.        (Exhs.        (Exhs.        (Exhs. 
A-24,  D-5)     A-25,  D-6)    A-26,  D-7)   A-27,  D-K 


Peabody  Individual  Achievement  Test  -  Grade  Equivalencies 


Reading  Recognition  1.8 

Reading  Comprehension  1.9 

Spelling  2.7 

General  Information  3.7 


Functional  Word  List 


2.4 

2.4 

2.0 

2.1 

2.2 

2.5 

2.9 

2.8 

1.8 

3.8 

3.8 

3.7 

Common  Signs  -  72  75  90 

Able  to  read 


Key  Math  Diagnostic  Arithmetic  Test  -  Grade  Scores 

Numeration  2.8 

Fractions  3.2 

Geometry  and  Symbols  2.4 

Addition  3.4 

Subtraction  3.4 

Multiplication  2.0 

Division  2.4 

Mental  Computation  2.8 

Numerical  Reasoning  1.3 

Word  Problems  1.9 

Missing  Elements  2.6 

Money  3.5 

Measurement  3.7 

Time  4.2 

Total  Grade  Score  2.9 


Morr ison-McCall  Spelling  Test  -  Grade  Level 
Dolch  Word  List  -  Able  to  read 

On  July  30,  1991,  Sr.  Zech  administered  the  Wechsler  Adult 
Intelligence  Scale  to  determine  Matthew's  cognitive  abilities. 
Matthew  achieved  the  following  scores:  (Exh.  A-28) 

Verbal  IQ  67 
Performance  IQ  56 
Full  Scale  IQ   61 


2.8 

• 

2.3 

2.3 

2.3 

2.6 

2.1 

2.4 

2.5 

2.9 

3.9 

2.6 

4.0 

4.0 

2.0 

2.0 

2.4 

3.4 

3.3 

2.4 

2.4 

2.4 

3.1 

3.9 

4.1 

3.5 

3.5 

3.7 

3.2 

3.9 

4.9 

4.9 
3.1 

4.9 

vel 

1.8 

2.1 
144 

43 -all 


-10- 


Sr.  Clarinda  (certified  in  moderate  special  needs, 
elementary  education,  and  school  psychologist)  has  served  as  a 
full-time  school  psychologist  at  Cardinal  Cushing  for  10  years, 
and  was  previously  a  classroom  teacher  for  17  years.   Based  on 
her  review  of  Matthew's  standardized  reading  scores,  achieved  on 
the  Peabody  Individual  Achievement  Tests  in  November  1987  (Exhs. 
A-24,  D-5)  and  October  1988  (Exhs.  A-25,  D-6) ,  Sr.  Clarinda 
testified  that:  1.  Matthew  made  incremental  gains  in  reading 
recognition  and  reading  comprehension,  and  2.  Matthew  increased 
his  ability  to  recognize  common  signs  in  activities  of  daily 
living.   Sr.  Clarinda  rejected  Mr.  H.'s  contention  that  Matthew's 
reading  skills  eroded  during  the  term  of  the  1987-88  IEP,  while 
he  was  a  full-time  vocational  student. 

Further,  Sr.  Clarinda  corrborated  the  testimony  of  Ms. 
Cashin  that  the  reference  in  the  1987-88  IEP  (Exhs.  D-8 ,  A-20)  to 
"reading  at  the  2.0  level"  is  without  foundation,  in  the  absence 
of  any  clear  understanding  of  how  the  score  was  derived.  Since  it 
is  uncertain  whether  the  score  refers  to  a  reading  level  in  a 
specific  book  series,  or  whether  the  score  resulted  from  a 
particular  standardized  test,  Sr.  Clarinda  placed  no  reliance  on 
the  accuracy  of  this  reading  measurement. 

FINDINGS  AND  CONCLUSIONS 


Matthew  H.  is  a  disabled  individual  who  reached  his  twenty- 
second  birthday  on  October  4,  1991,  and  requests  that  he  be 
granted  a  reasonable  period  of  compensatory  educational  services, 
pursuant  to  Massachusetts  General  Laws  Ch.  71B,  and  20  U.S.C. 
1401-1461,  the  Individuals  with  Disabilities  Act  (IDEA),  formerly 
known  as  the  Education  for  the  Handicapped  Act  -  EHA,  based  on  an 
alleged  denial  of  educational  services,  that  occurred  inclusively 
between  the  1987-88  and  1990-91  school  years,  at  the  Cardinal 
Cushing  School  and  Training  Center. 

Since  Matthew's  parents  are  residents  of  Northboro,  the 
Northboro  Public  Schools  have  remained  programmatically 
responsible  for  Matthew's  educational  services  at  Cardinal 
Cushing.  However,  DOE  has  funded  the  costs  of  Matthew's  502.6 
residential  placement  at  Cardinal  Cushing  pursuant  to  Sections 
16-18,  St.  1972,  Chapter  766  (See  Preliminary  Statement). 

The  questions  before  me  are: 

1.  Whether  Matthew  H.  has  suffered  any  denial  of  maximum 
feasible  educational  benefits,  consistent  with  federal  and  state 
statutory  and  regulatory  schema,  and 

2.  Whether  Matthew  H.  is   entitled  to  a  reasonable  period 
of  compensatory  educational  services  beyond  his  twenty-second 
birthday? 

Matthew  and  his  parents  assert  the  following  claims  in 
support  of  their  request  for  a  reasonable  period  of  compensatory 
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educational  services. 

1.  Matthew's  reading  skills  declined  during  his  full-time 
vocational  program  during  1987-88,  and  his  reading  abilities  have 
remained  depressed. 

2.  Failure  to  place  Matthew  in  the  "least  restrictive 
environment"  at  Cardinal  Cushing  during  the  1990-91  school  year  - 
Fatima  A,  compromised  his  ability  to  transition  into  the  adult 
community. 

3.  Two  vocational  misplacements,  in  particular,  were 
critical  in  depriving  Matthew  of  available  educational 
experience,  and  deterred  his  progress  towards  independence. 

4.  The  development  of  Matthew's  IEP's  was  not  monitored  by 
the  Division  of  Special  Education  of  the  DOE,  or  the  Northboro 
Public  Schools;  and,  Kevin  Matthews,  DOE  Educational  Specialist, 
misled  the  parents  into  believing  "that  a  750  student  had  a 
smoother  computer-transition  into  adult  services  than  a  766 
student".   (Matthew's  brief) 

5.  Confusion  over  Matthew's  participation  in  the  June  1991 
graduation  ceremony  resulted  in  harm  to  Matthew. 

My  findings  and  conclusions  contained  herein  are  based  on  a 
careful  analysis  of  the  record  (Exhs.  D-l  to  D-16  submitted  by 
DOE,  Exhs.  A-l  to  A-30  submitted  by  Matthew  H.,  and  B-l  to  B-2 
submitted  by  BSEA;  and  about  20  hours  of  recorded  testimony);  and 
closing  briefs  submitted  by  the  parties,  a  review  of  applicable 
state  and  federal  statutes  and  regulations,  and  pertinent 
judicial  guidance. 

A.   Standard  for  Compensatory  Education 

At  the  outset,  I  am  faced  with  determining  whether  Ch.  71B 
and  the  IDEA  comport  with  the  notion  of  awarding  compensatory 
special  education  services  to  an  individual  who  has  reached  his 
twenty-second  birthday.   Although  the  First  Circuit  is  silent  on 
the  issue  whether  compensatory  education  is  an  available  remedy 
under  the  IDEA,  I  am  persuaded  by  the  following  pertinent 
language  embodied  in  Doe  v.  Brookline  School  Committee,  722  F.2d. 
910,  at  919  (1st  Cir.  1983): 

Section  (e) (2)  not  only  creates  a  private  right 
of  action  for  aggrieved  parties  but  also 
explicitly  authorizes  courts  to  "grant  such 
relief  as  the  court  determines  is  appropriate." 
20  U.S.C.  Section  1415(e)(2).   Plainly  this 
authorizes  a  broad  grant  of  equitable  power 
designed  to  provide  courts  maximum  flexibility  in 
effectuating  the  statutory  objectives.   Moreover, 
because  the  Act  is  remedial  in  nature,  we  are 
charged  with  interpreting  its  provisions 
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generously  so  to  effectuate  the  important  goals 
Congress  intended  to  achieve,  (emphasis  added) 

Further,  other  courts  have  determined  that  compensatory 
education  is  an  available  remedy  to  cure  past  denials  of  a  free 
appropriate  public  education  under  the  IDEA.   See  e.g,  Lester  H. 
by  Octabia  P.  v.  Gilhool,  916  F.2d.  865  (3rd  Circ.  1990);  Mrs.  C. 
v.  Wheaton,  916  F.2d.  69  (2d  Cir.  1990);  Burr  by  Burr  v.  Ambach, 
863  F.2d.  1071  (2d  Cir.  1988). 

While  the  Supreme  Judicial  Court  did  not  articulate  the  term 
"compensatory  education"  in  Stock  v.  Massachusetts  Hospital 
School,  392  Mass.  205,  467  N.E.  2d  448  (1985),  the  Court  held,  at 
455: 

Should  it  determine  that  further  services  are 
appropriate,  the  department  shall  take  into 
account  the  period  of  about  three  years  which 
has  elapsed  since  the  initial  graduation  in 
June,  1981.   This  is  to  be  added  to  Stock's 
period  of  eligibility  for  special  education 
services.   Thus,  he  may  receive  such  services 
beyond  the  normal  termination  age  of  twenty-two, 
see  G.L.  c.  71B,  s.  1.... 

Accordingly,  I  find  authority  in  the  pertinent  judicial 
guidance  cited  supra  that  both  federal  and  state  courts  are 
inclined  to  sanction  an  award  for  compensatory  special  education 
services,  beyond  the  age  of  twenty-two,  when  faced  with 
compelling  and  aggregious  substantive  and  procedural 
irregularities. 

I  turn  now  to  a  discussion  of  the  specific  allegations 
raised  by  Matthew  and  his  parents,  that  they  claim  have  resulted 
in  a  denial  of  his  maximum  educational  benefits,  in  the  least 
restrictive  environment,  during  the  1987-88  to  1990-91  school 
years,  inclusively,  at  Cardinal  Cushing. 

A.   Erosion  of  Reading  Skills  >  '' ,   # 

Mr.  and  Mrs.  H.  contend  that,  as  a  result  of  Matthew's  full- 
time  vocational  program  in  1987-88,  and  the  accompanying  decrease 
in  academic  services  to  3  3/4  hours  weekly,  he  has  been  unable  to 
regain  the  "reading  at  the  2.0  level"  indicated  in  the  1987-88 
IEP  (Exhs.  D-8,  A-20) .  Further,  the  parents  assert  that  this 
reading  loss  contributed  to  Matthew's  failure  to  attain  his 
driver's  license. 

I  am  persuaded  by  a  preponderance  of  the  evidence  that  the 
second  grade  reading  level,  attributed  to  Matthew  in  the  1987-88 
IEP,  cannot  be  relied  upon  to  represent  an  accurate  assessment  of 
Matthew's  reading  ability  at  that  time.   Based  on  the  expert 
testimony  of  Kathleen  Cashin  (certified  in  moderate  special  needs 
and  elementary  education),  who  has  been  Matthhew's  academic 
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teacher  for  the  past  three  years,  and  Sr.  Clarinda  Zech 
(certified  in  moderate  special  needs,  school  psychologist,  and 
elementary  education),  who  has  conducted  psychological  and 
achievement  testing  of  Matthew  during  the  school  years  at  issue, 
I  find  that  the  second  grade  reading  score,  designated  within  the 
1987-88  IEP,  has  no  evidentiary  foundation,  and  represents  an 
inaccurate  and  erroneous  reflection  of  Matthew's  actual  reading 
ability. 

Ms.  Cashin  and  Sr.  Clarinda  speculated  that  the  second  grade 
reading  level  could  have  derived  from  Matthew's  working  on  a 
specific  book  series,  that  may  have  produced  an  inflated  score. 
Since  Matthew's  academic  teacher  during  1987-88  is  no  longer 
employed  at  Cardinal  Cushing,  Ms.  Cashin  acknowledged  that 
several  different  reading  series  were  employed  at  Cardinal 
Cushing  at  this  time,  and  that  it  is  impossible  to  conclude  which 
series  may  have  resulted  in  the  second  grade  reading  score. 
Further,  Ms.  Cashin  pointed  out  that  it  is  unlikely  that  the 
second  grade  reading  score,  attributed  to  Matthew,  resulted  from 
a  standardized  measurement,  such  as  the  Brigance. 

In  arguing  that  Matthew  had  suffered  a  decline  in  his 
reading  ability  as  a  full-time  vocational  student,  Mr.  H.  claimed 
that  Matthew  had  previously  demonstrated  the  ability  to  read  a 
newspaper,  names  and  addresses  on  envelopes,  and  certain  street 
signs  before  his  1987-88  program.   Ms.  Cashin  and  Sr.  Clarinda 
testified  convincingly  that  Matthew  could  not  have  demonstrated 
these  skills  for  the  following  reasons:   1.  Considering  Matthew's 
test  and  preformance  levels,  and  the  fact  that  most  newspapers 
are  written  on  the  fourth  to  fifth  grade  level,  Matthew  never  had 
the  ability  to  read  the  paper;  2.  Ms.  Cashin' s  informal  testing 
of  Matthew,  in  November  1988,  yielded  a  first  grade  reading 
level;  3.  Matthew  has  shown  minimal  progress  in  his  ability  to 
decode  words  that  would  result  in  promoting  independent  reading 
skills;  4.  Ms.  Cashin  stressed  that  Matthew's  primary  strength  is 
his  sight  vocabulary  -  remembering  words  that  he  has  previously 
seen  and  learned;  and  5.  Ms.  Cashin  opined  that  Matthew's  slow 
progress  in  reading  is  compromised  by  his  limited  ability. 

Assuming  arguendo  that  there  is  merit  to  Mr.  H.'s  contention 
that  Matthew  suffered  a  loss  in  his  reading  skills  during  1987- 
88,  I  find  incontrovertible  support  that  he  regained  this 
purported  loss  by  the  1990-91  school  year.   Based  on  a 
comparative  analysis  of  academic  testing,  conducted  by  Sr. 
Clarinda  in  the  fall  of  1987  to  1990  (Exh.  A-24  to  A-27,  D-5  to 
D-6,  D-16) ,  I  find  that  Matthew  achieved  grade  equivalency  scores 
of  2.0  in  reading  recognition,  and  2.5  in  reading  comprehension 
on  October  16,  1990.   Therefore,  I  find  that  Mr.  H.'s  claim  that 
Matthew  suffered  an  irreparable  harm  to  his  reading  ability 
during  1987-88  is  without  merit  considering  these  demonstrated 
gains. 

Mr.  H.  also  argued  that  Matthew's  alledged  reading  loss 
during  1987-88  precluded  him  from  qualifying  for  his  driver's 
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license.   Kevin  Quill,  Matthew's  Case  Manager  at  Cardinal  Cushing 
during  this  time,  testified  that  he  met  with  Mr.  and  Mrs.  H.  in 
May  1988  to  discuss  their  perception  of  Matthew's  lowered  reading 
skills,  Matthew's  vocational  placement  at  Bickford's,  and  his 
progress  in  Driver's  Education.   Mr.  Quill  relayed  to  Mr.  and 
Mrs.  H.  the  impression  of  Dave  Conroy,  Driver's  Education 
teacher,  that  Matthew  was  not  sufficiently  motivated  to 
participate  in  the  program.   Mr.  Quill  testified  that  Mr.  and 
Mrs.  H.  agreed  with  Mr.  Conroy's  assessment.   Accordingly,  I  find 
no  evidentiary  basis  upon  which  to  conclude  that  Matthew's 
reading  abilities  in  any  way  prevented  his  attainment  of  a 
driver's  license. 

Mr.  and  Mrs.  H.  contended  that  although  they  raised  the 
matter  of  their  perception  of  Matthew's  decrease  in  reading 
skills  during  the  May  1988  meeting  with  Mr.  Quill,  Cardinal 
Cushing  took  no  action  to  increase  Matthew's  academic  services 
until  December  1988.   Although  the  memories  of   the  witnesses 
were  incomplete  and  sketchy  regarding  the  sequence  of  actions 
following  the  May  1988  meeting,  Mr.  Quill  testified  that  he 
believed  that  increased  academic  services  were  implemented  in 
July  1988.   A  notation  on  a  progress  report,  dated  June  17,  1988 
(Exh.  A-ll) ,  indicated  that:  "Matt  will  be  given  academic  time  in 
the  Resource  Room..."   However,  even  if  Cardinal  Cushing  did  not 
measurably  increase  Matthew's  academic  services  until  December 
1988,  I  find  that  Matthew  did  not  experience  any  denial  of 
educational  services  that  was  so  gross  or  aggregious  as  to 
warrant  an  award  for  compensatory  educational  services. 

Further,  the  brief  submitted  by  Matthew  and  his  parents 
stated  that:  "Matthew's  parents  were  not  informed,  however,  of 
the  reduction  in  academic  hours  that  full-time  vocational 
placement  entailed".    I  find  this  statement  to  be  wholly 
unsupported  by  the  record.   The  facesheet  of  the  1987-88  IEP 
(Exhs.  A-20,  D-8)  clearly  contains  the  signatures  of  Mr.  and  Mrs. 
H.,  as  participants  in  the  TEAM  meeting,  conducted  on  November 
18,  1987,  where  the  change  to  Matthew's  status  as  a  full-time 
vocational  student  was  discussed,  including  his  specific  service 
delivery  program.   It  is  undisputed  the  Mrs.  H.  accepted  the 
educational  plan  in  full  on  January  15,  1988  (Mrs.  H.  wrote  "1- 
15-87",  which  was  obviously  in  error).   Accordingly,  I  find  that 
Mr.  and  Mrs.  H.  were  not  only  aware  of  the  decrease  in 
educational  services  designated  with  the  1987-88  IEP,  but  that 
they  accepted  the  plan  without  reservation. 

Based  on  the  discussion  supra ,  I  find  that:  1.  The  second 
grade  reading  ability  attributed  to  Matthew  within  the  body  of 
the  1987-88  IEP  has  no  evidentiary  foundation,  and  represents  an 
inaccurate  reflection  of  his  reading  skills;  2.  Based  on 
standardized  measurements  conducted  on  October  16,  1990,  Matthew 
recouped  any  reading  loss  perceived  by  his  parents;  3.   Matthew's 
slow  progress  in  reading  is  attributable  largely  to  his  limited 
ability,  and  his  disinterest  in  academic  tasks  (testimony  of  Ms. 
Cashin) ;  4.   Even  though  a  number  of  months  elapsed  before 
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Matthew's  academic  services  were  increased  in  December  1988, 
following  the  parents'  discussion  with  Kevin  Quill  in  May  1988, 
Matthew  did  not  suffer  any  significant  deprivation  of  educational 
services  that  resulted  in  irreversible  harm;  5.  Absent  in  the 
record  is  any  substantive  evidence  that  Matthew's  full-time 
vocational  program  during  1987-88,  and  his  reading  abilities, 
were  responsible  for  his  failure  to  achieve  a  driver's  license; 
and  6.  Mr.  and  Mrs.  H.  were  fully  informed  at  the  November  18, 
1987  TEAM  meeting  of  the  intended  reduction  of  Matthew's  academic 
services  during  1987-88,  and  that  they  accepted  this  plan  without 
reservation.   Under  these  circumstances,  I  find  that  the  parents' 
claim  for  a  period  of  compensatory  educational  services  to  be 
unsupported  by  the  record,  and  without  merit. 

B.   Least  Restrictive  Environment 

Mr.  H.  asserted  in  his  testimony  that  the  sole  reason  that 
the  1990-91  IEP  (Exhs.  A-23,  D-ll)  failed  to  provide  Matthew  with 
his  maximum  feasible  educational  benefits,  in  the  least 
restrictive  environment,  was  that  Matthew's  house  unit  was  not 
changed  from  Marion  Hall  to  Fatima  A.   Mr.  H.  argued  that  Marion 
Hall  did  not  represent  "the  least  restrictive  environment"  (LRE) , 
and  that  Matthew  could  derive  a  greater  measure  of  independent 
living  skills  in  Fatima  A. 

First,  I  will  address  the  intent  of  the  LRE,  or 
mainstreaming,  concept  as  it  applies  to  federal  and  state  special 
education  law.   The  obligation  to  provide  a  placement  in  the  LRE 
stems  from  the  provision  in  the  IDEA  which  requires  that: 

to  the  maximum  extent  appropriate,  handicapped 
children  ...  are  educated  with  children  who  are 
not  handicapped,  and  that  special  classes, 
separate  schooling,  or  other  removal  of 
handicapped  children  from  the  regular 
educational  environment  occurs  only  when  the 
nature  or  the  severity  of  the  handicap  is  such 
that  education  in  regular  classes  with  the  use 
of  supplementary  aides  and  services  cannot  be 
achieved  satisfactorily...   20  U.S.C.  1412(5); 
see  also,  Ch.  71B,  s.l. 

It  is  commonly  held  that  the  LRE  provision  is  intended  to 
assure  that  disabled  students  receive  appropriate  educational 
services,  to  remediate  their  individual  special  needs,  in  a 
setting  that  allows  them  the  opportunity  to  participate  in  a 
regular  education  environment  to  the  extent  that  their 
disabilities  permit.   To  misapply  the  LRE  provision  in  an  attempt 
to  proffer  Fatima  A,  as  representing  a  greater  measure  of  LRE 
than  Marion  Hall,  is  a  distortion  of  the  federal  and  state 
statutory  intent. 

The  record  shown  conclusively  that  Carl  Wengler  initiated  a 
three-day  evaluation  of  Matthew  at  Fatima  A,  prior  to  the  April 
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10,  1990  progress  meeting.   The  evaluation  report,  dated  March 
12,  1990  (Exh.  D-14)  concluded  that  Matthew's  lack  of  motivation, 
argumentative  behavior,  and  reluctance  to  complete  assigned 
tasks,  made  him  inappropriate  for  the  population  at  Fatima  A.  I 
am  persuaded  that:  1.  Mr.  Wengler  shared  the  evaluation  report 
with  Mr.  and  Mrs.  H.  at  the  April  10,  1990  progress  meeting, 
2.  Mr.  Wengler  recommended  that  Matthew  remain  at  Marion  Hall  to 
maintain  his  self-esteem,  and  3.  Mr.  and  Mrs.  H.  accepted  Mr. 
Wengler ' s  recommendation. 

Although  Marion  Hall  has  a  student/staff  ratio  of  4-1  while 
Fatima  A  has  a  ratio  of  6-1,  I  am  not  convinced  that  this 
distinction  renders  Fatima  A  as  a  more  independent  living 
situation  (testimony  of  Dr.  Perrin,  Ms.  Menino,  Mr.  Wengler,  Ms. 
Hester,  Ms.  Reidy-Lopez) .   Based  on  the  record,  I  find  that 
students  in  both  Marion  Hall  and  Fatima  A  have  the  same 
opportunities  to  hone  their  independent  living  skills  in  order  to 
prepare  them  for  adult  living  situations.   I  am  mindful  of  the 
testimony  of  Jill  Hester,  Matthew's  Case  Manager,  that  neither 
parent  contacted  her  about  changing  Matthew's  house  following  the 
April  10,  1990  progress  meeting.   I  further  take  notice  that 
Cheryl  Menino,  Associate  Director  of  Cardinal  Cushing, 
distinguished  the  term  "less  restrictive  setting",  used  in 
Periodic  Progress  Reports,  as  meaning  "least  amount  of 
supervision".   Clearly,  in  a  school  population,  where  all  the 
students  are  developmentally  delayed,  the  application  of  the  LRE 
provision  is  misconstrued  and  misplaced. 

Based  on  the  discussion  supra,  I  find  that  Matthew  did  not 
suffer  any  denial  of  the  least  restrictive  environment  by 
remaining  at  Marion  Hall  during  1990-91,  and  that  his 
opportunities  to  promote  his  independent  living  skills  were 
addressed  as  comprehensively  and  expertly,  as  if  he  were  at 
Fatima  A.   I  am  persuaded  by  the  record  that  there  is  no 
evidentiary  basis  to  the  parent's  claim  that  Fatima  A  would  have 
better  prepared  Matthew  for  independent  adult  living,  and  that 
this  claim  is  without  merit  and  foundation. 

C.   Vocational  Misplacements  , 

The  parents  argued  that  two  vocational  opportunities,  in 
particular,  "deprived  Matthew  of  a  crucial  part  of  his 
educational  experience  and  harmed  his  progress  towards  self- 
sufficiency:  (Matthew's  brief).   Specifically,  they  cited  his  job 
at  Bickford's  restaurant,  that  started  in  March  1988  and   from 
which  he  was  terminated  during  summer  1988,  and  the  possibility 
of  employment  at  the  Sheraton-Tara  in  Framingham,  that  was  never 
effectuated. 

My  review  of  the  vocational  evaluation,  dated  November  13, 
1987  (Exh.  A-24)  leads  me  to  the  conclusion  that  Cardinal 
Cushing 's  placement  of  Matthew  in  a  restaurant  setting  was 
entirely  compatible  with  his  food  service  score  of  80,  derived 
from  the  Reading-Free  Vocational  Interest  Inventory.   Matthew's 
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failure  to  succeed  at  Bickford's  was  wholly  the  result  of 
Matthew's  lack  of  motivation,  his  unwillingness  to  change  his 
working  days  from  Mondays  (when  he  would  likely  be  late  returning 
to  school  from  weekends  or  vacations,  or  not  show  up  at  all),  and 
his  undependability  (testimony  of  Ms.  Erbe).   Although  Mr.  H. 
testified  that  Matthew  was  severely  hurt  by  being  fired  from 
Bickford's,  I  rely  on  the  testimony  of  Ms.  Erbe  and  Ms.  Reidy- 
Lopez  that  Matthew  appeared  not  to  be  upset  that  he  was  not 
working. 

Sometime  in  fall  1989,  Mr.  H.  telephoned  Dr.  Perrin  to 
request  that  Matthew  be  placed  in  a  culinary  position  at  the 
Sheraton-Tara  in  Braintree.   Mr.  H.  testified  that  it  was  his 
belief  that  the  Sheraton-Tara  in  Framingham  operated  a  food 
preparation  program  in  conjunction  with  the  area  Association  for 
Retarded  Citizens,  and  that  after  Matthew  completed  the  culinary 
program  in  Braintree,  he  could  then  transfer  to  the  Framingham 
facility  after  he  graduated  from  Cardinal  Cushing.   Ms.  Erbe 
testified  that  her  investigation  revealed  that  the  Braintree 
facility  did  not  have  a  program  for  developmentally  delayed 
students.   Sometime  in  winter  1990,  Ms.  Erbe  took  Matthew  to  the 
Framingham  hotel  to  assist  him  in  filling  out  an  employment 
application,  although  she  was  told  by  the  kitchen  manager  that 
they  had  no  openings  (testimony  of  Ms.  Erbe).   Ms.  Erbe  was  also 
advised  that  the  Framingham  facility  did  have  any  employment 
arrangement  with  the  area  Association  for  Retarded  Citizens. 

Ms.  Erbe  testified  that  after  she  relayed  this  information 
to  Mrs.  H.,  in  March  1990,  Mrs.  H.  indicated  her  satisfaction 
with  Matthew's  receiving  three  days  of  academic  services,  and  was 
not  interested  in  an  off-campus  vocational  placement. 

I  find,  based  upon  a  preponderance  of  the  evidence,  that: 
1.  Matthew's  job  at  Bickford's  comported  with  his  demonstrated 
vocational  interests  and  skills,  2.  His  termination  from 
Bickford's  did  not  result  from  his  "misplacement",  but  rather 
Matthew's  failure  to  apply  himself  diligently  to  the  job 
expectations,  3.  Matthew  was  not  "severely  hurt"  by  his 
termination  from  Bickford's,  and  4.  Mr.  H.  was  misinformed  about 
the  job  opportunities  for  developmentally  delayed  persons  at  the 
Sheraton-Tara  in  Braintree  and  Framingham.   Accordingly,  I  find 
no  evidentiary  basis  to  consider  an  award  for  compensatory 
educational  services. 

D.   Failure  of  DOE  or  Northboro  Special  Education 

Personnel  to  Attend;  Involvement  of  Kevin  Matthews 

1.   DOE 

The  general  responsibilities  for  a  state  educational  agency 
are  set  forth  under  20  U.S.C  1412(6),  and  assure  that  the 
responsibility  for  overseeing  the  free  appropriate  public 
education  for  students  with  special  needs  within  the  Commonwealth 
rests  with  DOE.   However,  there  is  no  federal  or  state  statute  or 
regulation  that  requires  the  presence  of  DOE  at  IEP  meetings. 
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MDOE  has  interpreted  Chapter  766  Regulations,  however,  to  require 
the  attendance  of  a  local  school  committee  representative  at  the 
IEP  meetings  of  students  with  Special  needs  who  are  placed  at 
private  schools  at  public  expense"  (DOE  brief) . 

2.  Northboro 

The  parties  concur  that  neither  Mr.  Sullivan,  Northboro 
Special  Education  Administrator,  nor  his  designee,  attended 
Matthew's  IEP  meetings.   Mr.  Sullivan  testified  that  he 
deliberately  did  not  attend  the  TEAM  meetings  because  he  was 
concerned  that  his  presence  might  be  considered  fractious  by  Mr. 
H.  in  light  of  their  former  difficult  relationship.   Further,  Mr. 
and  Mrs.  H.,  at  no  time  prior  to  the  instant  hearing,  requested 
Northboro's  participation  at  the  TEAM  meetings.   The  record  shows 
that  Mr.  Sullivan  reviewed  all  progress  reports  and  IEP's,  duly 
signed  all  IEP's,  forwarded  the  reports  and  IEP's  to  Mr.  and  Mrs. 
H.,  and  advised  the  parents  of  their  rights  under  appeal  with  all 
IEP's  (testimony  of  Mr.  Sullivan,  Stipulation  of  the  parties). 

Since  the  TEAM  meetings  were  conducted  in  a  timely  and 
orderly  manner,  and  IEP's  for  school  years  1987-88  to  1990-91, 
inclusively,  were  proposed  in  compliance  with  the  Regulations  of 
Chapter  766,  I  find  that  no  substantive  procedural  violation 
occurred  during  this  time  span  simply  because  Northboro  did  not 
participate  in  the  TEAM  meetings.   My  authority  for  this  finding 
rests  on  the  following  pertinent  language  by  the  First  Circuit: 

. . .  procedural  flaws  do  not  automatically  render 
an  IEP  legally  defective...  There  must  be  some 
rational  basis  to  believe  that  procedural 
inadequacies  compromised  the  pupil's  right  to  an 
appropriate  education,  seriously  hampered  the 
parents'  opportunity  in  the  formulation  process, 
or  caused  a  deprivation  of  educational  benefits. 
Roland  M.  v  Concord  School  Committee,  910  F.2d 
983,  at  994  (1st  Cir.  1990) 

3.  Involvement  of  Kevin  Matthews 

Mr.  H.  claimed  in  his  testimony  that:  1.  Kevin  Matthews, 
Educational  Specialist  at  DOE  for  15  years,  misled  Mr.  H.  into 
believing  that  Ch.  750  students  with  special  needs  have  a 
smoother  transition  into  adult  services;  and  2.   Mr.  Matthew's 
letter  to  Mr.  H.,  dated  July  19,  1990  (Exh.  D-2) ,  represented  a 
conspiracy  that  Mr.  Matthew  had  entered  into  with  DMR 
professionals  to  alter  the  substance  of  his  prior  telephone 
conversation  with  Mr.  H. 

Since  Mr.  Sullivan  had  conveyed  to  Mr.  Matthews  his  concern 
that  Matthew's  parents  had  not  signed  the  Ch.  688  Transition 
Referral  Form,  required  by  the  Bureau  of  Transitional  Services  in 
order  to  trigger  post-22  services,  Mr.  Matthews  initiated  a  call 
to  Mr.  H.  in  early  July  1990  (testimony  of  Mr.  Matthews).   Mr. 
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Matthews  stated  that  he  advised  Mr.  H.  that  DOE  has  no  further 
funding  responsibilities  for  Matthew's  educational  services  after 
his  twenty-second  birthday.   Mr.  Matthews  further  stressed  the 
urgent  need  for  Mr.  H.  to  initiate  the  688  Transition  process. 
Mr.  Matthews  testified  that  during  the  conversation  with  Mr.  H., 
he  had  the  impression  that  Mr.  H.  was  not  hearing  the  statement 
that  "DOE  was  not  responsible  for  services  after  age  22". 

Mr.  Matthews  summarized  his  advice  in  a  July  19,  1990 
letter,  that  was  an  accurate  reflection  of  his  conversation  with 
Mr.  H.  (testimony  of  Mr.  Matthews).   Mr.  Matthews  also  sent  to 
Mr.  H.  informational  materials  that  explained  transitional 
services  available  under  Ch.  688  (Exhs.  D-2a  and  D-2b) . 

After  carefully  weighing  the  evidence,  I  find  no  evidentiary 
support  upon  which  to  conclude  that:  1.  Kevin  Matthews  gave 
misleading  or  inaccurate  information  to  Mr.  H.,  either  in  his 
telephone  conversation  or  subsequent  letter,  that  DOE  had  any 
continuing  financial  responsibility  to  Matthew  after  his  twenty- 
second  birthday;  or  that  2.  Mr.  Matthews  conspired  with  DMR 
professionals  to  alter  the  substance  of  his  letter  to  Mr.  H.  so 
as  not  to  comply  with  the  information  that  he  relayed  to  Mr.  H. 
during  their  prior  telephone  conversation.   I  find  that  Mr.  H.'s 
testimony,  under  oath,  not  only  lacked  the  test  of  credibility, 
but  may  have  been  perjurious. 

At  this  juncture,  I  am  compelled  to  comment  on  the 
stubbornly-held  position  of  Mr.  H.,  stated  at  the  hearing,  that 
Matthew  is  entitled  to  services,  funded  by  DOE  beyond  his  twenty- 
second  birthday,  because  of  his  status  as  a  "Ch.  750  student". 
Virtually  every  witness  testified  that  he/she  had  attempted  to 
disabuse  Matthew's  parents  of  their  belief  that  DOE  had  a  legal 
responsibility  to  fund  Matthew's  educational  services  after  he 
reached  age  22.   Mr.  and  Mrs.  H.  deliberately  chose  to  ignore 
their  advice,  and  chose  to  ignore  the  documents  that  they 
received  explaining  the  "turning-22  law"  (Exhs.  D-2a,  D-2b) .   If 
Mr.  H.  had  listened  to  the  consistent  advice  that  he  received 
from  DMR,  Northboro,  and  Cardinal  Cushing  professionals,  it  is 
possible  that,  even  with  the  current  severe  fiscal  restraints 
experienced  by  state  human  service  agencies,  more  appropriate 
services  might  be  available  to  Matthew  after  his  twenty-second 
birthday,  and  the  anxiety  of  his  parents  might  be  relieved.   But 
Mr.  H.'s  refusal  to  accept  the  advice  of  knowledgeable 
professionals,  and  the  unnessary  delay  in  allowing  Matthew  to 
sign  the  688  referral  form  on  July  19,  1991  (Exh.  A-6) ,  resulted 
in  referral  at  a  time  of  even  tighter  budgetary  constraints  by 
DMR  (testimony  of  Ms.  Moran) .   I  find  it  lamentable  and 
regrettable  that  community  residence  services,  that  may  have  been 
available  to  Matthew  after  leaving  Cardinal  Cushing,  and  that 
would  have  allowed  him  to  promote  his  independent  living  skills 
within  an  adult  community,  may  no  longer  be  an  option  at  this 
time.   I  find  that  this  situation  need  not  to  have  occurred,  if 
Mr.  H.  had  accepted  the  incontrovertible  legal  fact  that 
Matthew's  right  to  services  under  Chapter  766  ended  at  his 
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twenty-second  birthday. 
E.   GRADUATION 

Mr.  and  Mrs.  H.  claimed  that  Matthew's  confusion  as  to 
whether  he  would  participate  in  June  1991  graduation  ceremonies 
"severely  harmed  (his)  education  at  Cardinal  Cushing"  (Parents' 
brief).   Ms.  Menino  testified  that  during  a  conversation  with 
Mrs.  H.  in  March  1991,  concerning  1991  yearbook  pictures,  "Mrs. 
H.  clearly  understood  that  Matthew  would  not  leave  Cardinal 
Cushing  after  graduation".   Ms.  Menino  stated  that  Mrs.  H. 
conveyed  the  impression  that  she  believed  that  Matthew  would 
remain  at  Cardinal  beyond  his  twenty-second  birthday,  and, 
therefore,  there  was  no  reason  for  him  to  participate  in 
graduation. 

At  the  progress  meeting  conducted  on  April  9,  1991  (Exh.  A- 
18),  Ms.  Hester  testified  that  she  presented  the  following 
options  to  Mr.  and  Mrs.  H.:  1.  Matthew  could  participate  in  the 
June  1991  graduation  ceremonies,  and  remain  at  Cardinal  Cushing 
until  his  twenty-second  birthday,  or  2.  Matthew  would  leave 
Cardinal  Cushing  after  his  twenty-second  birthday,  and  return  to 
graduate  with  the  June  1992  class.   Mr.  and  Mrs.  H.  made  the 
decision  that  Matthew  would  not  graduate  in  June  1991  (testimony 
of  Ms.  Hester) . 

About  three  weeks  prior  to  the  scheduled  June  1991 
graduation,  Dr.  Perrin  testified  that  Mr.  H.  emphatically  stated 
during  a  telephone  conversation  that  he  did  not  want  Matthew  to 
graduate. 

In  May  1991,  Ms.  Reidy-Lopez  testified  she  related  to 
Matthew  that  his  parents  did  not  want  him  to  graduate  in  June. 
Ms.  Reidy-Lopez  believed  that  Matthew  clearly  understood  that 
even  if  he  graduated,  he  would  return  to  Cardinal  Cushing  until 
his  twenty-second  birthday.   Since  Matthew  wanted  very  much  to 
graduate  with  his  friends,  Ms.  Reidy-Lopez  stated  that  Matthew 
was  confused  and  upset. 

Although  Matthew  apparently  asked  Ms.  Cashin  during 
graduation  week  whether  she  would  miss  him  when  he  graduated,  Ms. 
Cashin  testified  that  on  the  Monday  following  graduation,  Matthew 
appeared  unconcerned  that  he  did  not  participate  in  the 
graduation  ceremonies. 

Based  on  the  evidentiary  record,  I  find  that:  1.  Mr.  and 
Mrs.  H.  independently  made  the  decision  not  to  allow  Matthew  to 
graduate  in  June  1991;  2.  Cardinal  Cushing  staff  informed  Matthew 
of  his  parents'  decision,  and  supported  him  in  a  caring  manner; 

3.  Matthew's  disappointment  with  not  being  able  to  graduate  with 
his  friends  resulted  solely  from  his  parents'  decision;  and 

4.  Any  emotional  distress  to  Matthew  in  this  regard  fails  to 
qualify  as  a  cause  for  an  award  for  compensatory  educational 
services. 
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Therefore,  based  on  an  exhaustive  analysis  of  the  record,  I 
find  that  Mr.  and  Mrs.  H.  have  failed  to  demonstrate  any  legal  or 
factual  foundation  for  their  claim  that  Matthew  is  entitled  to  an 
award  of  compensatory  educational  services  beyond  his  twenty- 
second  birthday,  and  that  this  finding  is  consistent  with  state 
and  federal  special  education  law.   Accordingly,  their  claim  IS 
DENIED. 


By  the  Hearing  Officer: 


Phyllis  Ryack 


Dated : 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE;   GERSHON  R.  BSEA  #92-0841 

INTERIM  ORDER 

I.  The  hearing  on  the  above-referenced  matter  will  proceed 
in  a  bifurcated  fashion.   The  initial  stage  of  the  hearing  will 
take  place  on  December  17  and  18,  1991  and  will  focus  exclusively 
on  the  issue  of  placement.   The  sole  question  to  be  decided  at 
that  hearing  is  what  placement  will  offer  Gershon  R.  the  maximum 
feasible  educational  benefit  in  the  least  restrictive  setting  for 
the  1991-1992  school  year.   Only  documents  which  are  relevant  to 
the  issue  of  Gershon's  placement  for  the  1991-1992  school  year 
will  be  accepted  into  evidence  for  the  initial  hearing.   Those 
documents  should  be  exchanged  between  the  parties  and  submitted 
to  the  BSEA  (or  if  previously  submitted,  identified  by  number)  on 
or  before  December  11,  1991. 

II.  Following  a  decision  on  the  issue  of  placement,  the 
hearing  can  proceed  to  a  second  stage  focusing  exclusively  on 
alleged  procedural  violations.   Prior  to  a  second  hearing,  the 
Hearing  Officer  will  issue  rulings  on  Framingham's  Motion  to 
Dismiss,  Framingham's  Motion  to  Compel  Answers  to 
Interrogatories,  Parent's  Motion  for  a  Protective  Order,  and  on 
any  objections  to  documents  offered  as  exhibits  for  a  hearing  on 
alleged  procedural  violations. 


By  the  Hearing  Officer, 


ane  Lavoie^ 
Dated:  November  25,  1991 


4/3 ~3 J 7 


', 


>69 


ACME 

BOOKBINDING  CO.,  INC. 

MAY  1992 

100  CAMBRIDGE  STREET 
CHARLESTOWN,  MASS 


nnnnwB 

BLtfs         bABhP  -  ■ 


$8 


